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Court of Appeals of the District of Columbia 


No. 4474. 

Thomas F. Barrett, Appellant, 

vs. 

J. Brady Bigger, Agent of the State of Pennsylvania. 


a Supreme Court of the District of Columbia. 

Habeas Corpus, No. 1236. 

In the Matter of the Petition of Thomas F. Barrett for 

Habeas Corpus. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Petition for Writ of Habeas Corpus. 

Filed September 9, 1925. 

In the Supreme Court of the District of Columbia. 
Habeas Corpus, No. 1236. 

In the Matter of the Petition of Thomas F. Barrett for 

Habeas Corpus. 

To the Honorable the Justice of the said Court: 

The petition of Thomas F. Barrett respectfully repre¬ 
sents to this honorable Court as follows: 

1. That he is a citizen of the United States and at the 
present time a resident of the District of Columbia. 
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2. That lie is now unjustly and illegally held and re¬ 
strained of his liberty in the said District of Columbia by 
J. Brady Bigger, Agent State of Pennsylvania, by virtue 
of an alleged demand made by the Governor of the State 
of Pennsylvania under an alleged requisition writ. That 
upon that demand being received by said Snyder he there¬ 
upon took into his custody and now holds this petitioner, 
illegally and unjustly, as aforesaid; and said Marshal is 
now threatening to transport said petitioner to the State 
of Pennsylvania; that there is no color or pretense what¬ 
ever to legally justify petitioner’s detention. 

3. That the facts alleged in said demand by the Gov¬ 
ernor of the State of Pennsylvania, upon which the requisi¬ 
tion aforesaid is based, are not true, and said petitioner is 
not a fugitive from justice, nor is he guilty of any crime 
under the laws of the State of Pennsylvania, nor can said 

state or its representatives show probable cause for 
2 his arrest, detention and return to said State. 

4. Your petitioner further charges that the requisi¬ 
tion papers issued by the said State of Pennsylvania, 
through its Governor, fail to comply with the Constitution 
of the United States and with Sections 5278 and 5279 of 
the Revised Statutes of the United States and Sections 930 
and 931 of the Code of Laws of the District of Columbia, 
on the following grounds: 

(a) That petitioner is not a fugitive from the Siate of 
Pennsylvania. 

(b) That petitioner was not in the demanding State on, 
to-wit, the 18 day of Sept., 1918; and there was no evidence 
before the said Governor at the time of the issuance of said 
writ of requisition to said effect which would legally war¬ 
rant the issuance of his said writ. 

(c) That the requisition papers issued by the said Gov¬ 
ernor for extradition in this case and filed in this case are 
not duly and properly authenticated. 

Petitioner further shows that the alleged charge against 
him is one of false pretenses; that said charge was made 
about seven years ago in said State of Pennsylvania, and, 
as he is advised and believes, has not been prosecuted dur¬ 
ing said time and is now being prosecuted in bad faith for 
the purpose of enforcing an alleged civil debt and for the 
purpose of humiliating and annoying said petitioner and 
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not because of any guilt which could be legally established 
against him; that your petitioner feels that his rights are 
being invaded and that he is being made the subject of great 
injustice; and he demands a hearing and asserts that he 
will be able to satisfy the Court that there does not 

3 exist probable cause against him upon the charges 
made; that he was not in the State of Pennsylvania 

on the date alleged; and that he should be forthwith dis¬ 
charged from the arrest by the said E. C. Snyder. 

That this Honorable Court will direct that a writ of 
habeas corpus, returnable forthwith, agreeable to the terms 
of the Code of the District of Columbia, issue against the 
said J. Brady Bigger, Agent State of Pennsylvania, or any 
one acting for him in whose custody your petitioner may be 
found; that cause may be shown, if any exists, why your 
petitioner should not be discharged and set free immedi¬ 
ately and be freed of his illegal and unlawful detention. 

THOS. F. BARRETT, 

Petitioner. 

R. H. McNEILL, 

Attorney for Petitioner. 

District of Columbia : 

I, Thomas F. Barrett, being first duly sworn, on oath de¬ 
pose and say: That I have read the foregoing petition by 
me subscribed and I know the contents thereof; that the 
facts therein stated of my personal knowledge are true, 
and those stated on information and belief I believe to be 
true. 

THOMAS F. BARRETT. 

Subscribed and sworn to before me this ninth day 

4 of September, 1925. 

MORGAN H. BEACH, 

Clerk , 

By F. S. ROHRER, 

Ass’t Clerk. 
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Flat. 


Sept. 9, 1925. 

Let this writ issue, returnable before me, forthwith. 

A. A. HOEHLING, 

Justice. 

Writ of Habeas Corpus. 

Issued September 9, 1925. 


The President of the United States to J. Brady Bigger, 
agent State of Penn., Greeting: 

You are hereby commanded to have the body of Thomas 
F. Barrett, detained under your custody, as it is said, to¬ 
gether with the day and cause of him being taken and de¬ 
tained, by whatever name he may be called in the same, 
before the Honorable A. A. Iloehlyig one of the Justices of 
the Supreme Court of the District of Columbia in Circuit 
Court No. 2 United States Court House, City of Washing¬ 
ton (immediately), after the receipt of this writ, to do and 
receive whatever shall then and there be considered of in 
his behalf, and have then and there this writ. 

Witness the Honorable Walter I. McCoy, Chief 
5 Justice of said Court, the 9 day of Sept., A. D. 1925. 

[seal.] MORGAN H. BEACH, 

Clerk, 

By F. S. ROHRER, 

Assistant Clerk. 

Marshal’s Return. 

Served the within named J. Bradv Bigger personallv 
Sept. 9, 1925. 

E. C. SNYDER, 

XJ. 8. Marshal, D. C. 

E. H. N. 
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Return of J. Brady Bigger to Writ of Habeas Corpus. 

Filed November 2, 1925. 

******* 

Comes now J. Brady Bigger, upon whom the Writ of 
Habeas Corpus in the above entitled cause has been served, 
and having produced in Court the body of the petitioner as 
commanded by the Writ, for cause why he held the peti¬ 
tioner and for answer to the petition in this cause, states as 
follows: 

1. Your respondent has no knowledge as to the matters 
contained in paragraph (1) and therefore neither admits 
nor denies the truth thereof but demands strict proof. 

2. Your respondent denies the allegations contained in 
paragraphs (2) (3) and (4) and further answering said 
paragraphs states as follows: 

That said petitioner was held and restrained by your re¬ 
spondent by virtue of an order signed by the Honor- 
6 able A. A. Hoehling as Acting Chief Justice of the 
Supreme Court of the District of Columbia, the said 
order having been signed by the said Justice, after extradi¬ 
tion hearing on a requisition from the Honorable, the Gov¬ 
ernor of the State of Pennsylvania, of the United States 
cf America, asking the return of the petitioner to Sullivan 
County of the aforesaid State, to there answer a criminal 
charge of False Pretenses, then in the said County pending, 
against the said petitioner; that at the aforementioned 
hearing, the said petitioner admitted that he was the same 
T. F. Barrett that the requisition called for; that petitioner 
offered no testimony to establish that he was not a fugitive 
as charged and offered no testimony to establish that the 
requisition aforesaid was for the purpose of collecting a 
civil debt and moreover offered no testimony whatsoever 
in opposition to the requisition; that the order and requisi¬ 
tion papers aforementioned are all part of the record con¬ 
tained in Requisition No. 554, on the Requisition docket of 
this Court and prayed to be read as a part hereof as though 
fully set forth herein. 
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Wherefore, having fully answered the writ and petition 
in this cause, your respondent prays this Honorable Court 

1. To discharge the Writ of Habeas Corpus issued herein. 

2. To dismiss the petition in this cause. 

3. To return the petitioner to the custody of your re¬ 
spondent for the purpose of removal to Pennsylvania as 
ordered after the extradition hearing. 

4. And for such other and further relief as the 

7 Court may deem necessary. 

J. BRADY BIGGER, 

Respondent. 

PEYTON GORDON, 

U. S. Attorney; 

WILLIAM H. COLLINS, 

Asst. U. S. Attorney, 

Attorneys for Respondent. 

District of Columbia, ss: 

J. Brady Bigger, being first duly sworn, on oath, deposes 
and says that he is the duly authorized agent of the State 
of Pennsylvania; that he has read the foregoing return by 
him subscribed and that he knows the contents thereof and 
that as to the matters therein contained he verily believes 
them to be true. 

J. BRADY BIGGER. 

Subscribed and sworn to before me this 1st day of No¬ 
vember, 1925. 

[notarial seal.] J. V. CONNOLLY, 

Notary Public, D. C. 

Amendment to Petition. 

Filed January 11, 1926. 

******* 

Now comes the respondent by leave of Court and amends 
his petition herein for writ of habeas corpus by adding the 
following paragraph: 

That notwithstanding the existence of the indict- 

8 ment herein against respondent, respondent should 
be discharged upon the writ herein obtained for that 
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respondent has already been in jeopardy under the indict¬ 
ment aforesaid as will appear from the authenticated rec¬ 
ords thereof filed in this cause by fhe Commonwealth of 
Pennsylvania, and to cause respondent to be extradited 
into the State of Pennsylvania to be again put in jeopardy 
would result in respondent being placed in double jeopardy 
and his constitutional rights to be protected from such 
double jeopardy infringed and disregarded; and respond¬ 
ent asserts his said constitutional right and relies thereon 
and prays this court for protection thereof; that according 
to the authenticated record aforesaid, respondent appeared 
and answered the indictment aforesaid on September 8, 
1921, and a jury was called and sworn, and the defendant 
being so present announced himself ready for trial; that 
the calling and swearing of the jury aforesaid constituted 
in law a legal jeopardy and respondent says that he cannot 
again be placed on trial under said indictment. 


Respectfully submitted, 


THOMAS F. BARRETT, 

Petitioner. 


District of Columbia, ss:. 


I, Thomas F. Barrett, being first duly sworn, on oath 
depose and say that I have read the foregoing amendment 
to petition for writ of habeas corpus by me subscribed and 
know the contents thereof; that the facts therein 
9 stated of my personal knowledge are true and those 
stated on information and belief I believe to be true. 


THOMAS F. BARRETT. 


Subscribed and sworn to before me this 11 day of Jan¬ 
uary, A. D. 1926. 

FRANK E. CUNNINGHAM, 

Clerk , 

By S. F. BEACH, 

Asst. Clerk. 


Fiat. 


Leave to file is granted. 


WM. HITZ, 

Justice. 
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Demurrer. 

Filed January 28, 1926. 


Now comes the respondent and says the amendment to 
the petition is bad in substance. 

PEYTON GORDON, 

United States Attorney, 
Attorney for the Respondent. 

Points of Law Involved. 

1. The amendment to the petition seeks to raise the issue 
of former jeopardy in this habeas corpus proceedings. 

2. Former jeopardy is not cognizable by this court in 
this cause* 

3. Former jeopardy is solely a matter of defense to be 

interposed on the actual trial in the demanding state. 
10 4. The facts as indicated by the record before this 

Court do not make out a case of former jeopardy. 

5. The facts stated in the amendment to the petition fail 
to reveal a situation wherein the petitioner is entitled to the 
relief prayed. 

Order. 

Filed January 13, 1926. 

******* 

Upon consideration of a petition for writ of habeas 
corpus in the above entitled cause, and return thereto of 
J. Brady Bigger, Agent of the State of Pennsylvania, and 
argument of counsel, it is by the Court, this 13th day of 
January, A. D. 1926, 

Ordered and decreed that the petition be dismissed, the 
writ quashed, and the prisoner remanded to the custody of 
J. Brady Bigger, Agent of the State of Pennsylvania. 

By the Court: 

WILLIAM HITZ, 

Justice. 
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Jany. 13tli, 1926. 

From the above order, in open Court, the respondent 
duly excepted and noted an appeal to the Court of Ap¬ 
peals, whereupon bond was fixed in the penal sum of 
$5,000.00 pending the determination of said appeal. 

W. H. 


11 Cost bond on said appeal fixed in sum of $100. 

W. H. 

Order Setting Bond on Appeal. 


Filed February 2, 1926. 

******* 


An appeal having been noted herein on the 13th day of 
January, A. D. 1926, by the petitioner, to the Court of Ap¬ 
peals of the District of Columbia, it is, by the Court, this 
2d day of February, 1926, 

Ordered that the bond on appeal be and it hereby is set 
at fifty dollars ($50) in cash deposited with the Clerk of 
this Court or a surety bond to be approved by this Court 
in the penal sum of one hundred dollars ($100). 


By the Court: 


WILLIAM HITZ, 

Justice. 


Memorandum. 


February 3, 1926.—$50 deposited in lieu of appeal bond. 
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Respondent’s Exhibit. 


Filed February 11, 1926. 

In the Supreme Court of the District of Columbia. 

Habeas Corpus, No. —. 

Habeas Corpus, T. F. Barrett. 

Commonwealth of Pennsylvania, 

County of Sullivan , ss: 

This third day of February, 1926, personally appeared 
before me, one of the Associate Judges in and for the 
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County of Sullivan, Commonwealth of Pennsylvania, Henry 
J. Schaad, who having been duly sworn, in answer to de¬ 
fendant’s petition and affidavit for a continuance of this 
case, did depose and say: 


That deponent is the President of the First National 
Bank of Mildred, Pennsylvania, and is the prosecutor 
named in the indictment in this proceeding, and in which 
T. F. Barrett is defendant. A certified copy of said in¬ 
dictment is a part of the certified record from the Court of 
Quarter Sessions of Sullivan County, hied in this case. 
That the said record from the said Court of Quarter Ses¬ 
sions of Sullivan County is conclusive as to the status of 


T. F. Barrett, therein named as defendant, as a fugitive 


from this state. 


As to the residence of T. F. Barrett at this time, de¬ 
ponent has no knowledge, except that said Barrett was in 
the present proceeding apprehended in the City of Wash¬ 
ington, D. C. Deponent avers, however, that in 1917, 1918, 
and 1919, the said T. F. Barrett claimed that his 
13 residence was the City of Pittsburgh, Pennsylvania, 
and in April 1917, the said T. F. Barrett, made a 
sworn statement to the Secretary of the Commonwealth of 
Pennsylvania, in an application for the incorporation of 
The Cambria and Eastern Coal Company, that his resi¬ 
dence was Pittsburgh, Pennsylvania. 

Deponent denies that he at any time told this defendant 
or his counsel, or any one, that he would discontinue this 
case upon payment by T. F. Barrett of any amounts of 
money whatever. On the contrary, deponent avers that he 
has always been desirous of bringing this case to trial, and 
has been prevented from so doing by the acts of the de¬ 
fendant, who upon different pretexts has succeeded many 
times in obtaining continuances. 

When finally defendant was brought to trial at Septem¬ 
ber Sessions, 1921, and a jury called and sworn, defendant 
again obtained a continuance by going upon the stand and 
testifying that his principal witness, one Arthur Miner, had 
just been seriously injured and was in a hospital and un¬ 
able to be present in Court, and that he, the said T. F. Bar¬ 
rett, could not safely go to trial without said witness. 
Upon this sworn statement, and upon the request of de¬ 
fendant, the case was continued by agreement to November 
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Sessions, 1921, defendant entering into his recognizance in 
the sum of ten thousand ($10,000) dollars, with the Na¬ 
tional Surety Company of New York, as surety, conditioned 
for appearance of the defendant at November Sessions, 
1921. 

Defendant did not appear at said November Sessions, 
1921, his recognizance was forfeited, and deponent avers 
that, although diligent search was made and a rea- 

14 sonable effort made to tind the defendant, no knowl¬ 
edge of his whereabouts was obtained until August, 

1925, when it was learned that he was in Washington, D. C., 
and steps were taken at once to bring him back to Pennsyl¬ 
vania for trial, by these extradition proceedings. 

Deponent denies that he was ever a member of the firm 
of Scliaad Brothers, of Mildred, Pennsylvania, and further 
denies that he was ever interested in an Anthracite Coal 
Mine owned by said Scliaad Brothers, or that he was inter¬ 
ested in the sale of said mines to this defendant and Man¬ 
ning Stires. Deponent avers that he has no knowledge of 
any losses sustained by the said Barrett and Stires, and 
denies that the alleged loss, if any there were, is in any way 
relevant or pertinent to this issue. 

Deponent denies that he, or the First National Bank of 
Mildred, Pennsylvania, has received from this defendant 
sums of money in excess of the amount involved in this 
proceeding. 

Defendant, in addition to the amount involved in this 
proceeding was and is indebted to the First National Bank 
of Mildred, Pennsylvania to an amount! exceeding $20,000. 
Defendant has paid back barely the interest on said indebt¬ 
edness, and now endeavors to claim payment of the amount 
alleged in the present indictment, although he well knows 
such statement to be incorrect, and that in truth and in 
fact nothing whatever has been paid upon the same. 

Deponent, further answering the allegations of the de¬ 
fendant in said petition for a continuance of this hearing, 
says that this hearing has been continued from time 

15 to time on the insistence of defendant, and at the 
time of the last continuance defendant was warned 

by the Court that at the time then fixed for this hearing the 
defendant must be prepared and ready for trial, as the case 
would positively be heard, and no further continuance 
granted. 
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Defendant, with full knowledge of this positive statement 
by the Court, now attempts to thwart he plainly expressed 
intention of the Court, by alleging absence of counsel and 
witnesses. Although it was impressed upon him by the 
Court that he must be ready at this time for the hearing. 

Deponent has no knowledge of the movements of Nash 
Kockwood or his engagements, except to say that he was in 
Mildred, Sullivan County, Pennsylvania, about four days 
before this hearing, endeavoring to obtain a further con¬ 
tinuance of this matter. 

As to defendant’s allegations of the engagements of Stan¬ 
ley Harding in the Court of his own County during the 
present week, defendant is poorly informed, as that Court 
is not in Session during the present week, and will not be 
until the week beginning January ISth. 

Deponent denies the statement of defendant that at one 
time he was present in Court in Sullivan County demand¬ 
ing trial, and that after a jury was impanelled and sworn 
the case was continued without defendant’s knowledge or 
consent because of the alleged payment by Harding of one 
thousand dollars, to Dyer, one of the directors of the bank. 
The facts as to the continuance of the case are as herein¬ 
before set forth, and the Court record shows that the 
lb continuance was by request of defendant. 

Deponent further denies that a short time before 
tliis requisition proceeding was begun he in company with 
other persons went to Tunkhannock, Pennsylvania, to de¬ 
mand the payment of money by Mr. Harding for this de¬ 
fendant. Deponent did go to see Mr. Harding at Tunkhan¬ 
nock to learn if possible the whereabouts of this defendant, 
and had no other purpose in going to see Mr. Harding. 

Deponent further answering says that he is informed by 
counsel for the Commonwealth and for the government, 
and verily believes, that none of the matters and things set 
forth in defendant’s petition and affidavit is relevant to the 
issue, but that the sole question before this Court is the 
question of fugitivity. And that the allegations and state¬ 
ments of defendant, aside from their errors, inaccuracies 
and untruths, are incompetent, irrelevant and immaterial to 
this issue. 
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Wherefore, deponent prays the Court to dismiss said 
affidavit and petition, and to deny the request of defendant 
for a continuance. 

H. J. SCHAAD. 


Sworn and subscribed before me this 3d day of February, 
1926. 


DENNIS KEEFE, 

Associate Judge. 


17 Order Extending Time for Filing Bill of Exceptions. 

Filed February 24, 1926. 

******* 

This cause coming on to be heard this 24 day of Feb¬ 
ruary, A. D. 1926, it is, upon motion of counsel for the peti¬ 
tioner, 

Ordered that the time for filing Bill of Exceptions in this 
cause be and it is hereby extended for twenty (20) days 
from this date, nunc pro tunc. 

WILLIAM HITZ, 

No objection. Justice. 

RAYMOND NEUDECKER, 

Assistant U. S. District Attorney. 

Order. 


Filed March 16, 1926. 

******* 


This cause coming on to be heard, it is by the Court, upon 
motion of the petitioner, 

Ordered that the time for tiling the Bill of Exceptions, 
assignment of error, and designation of record, herein, be, 
and the same hereby is, extended ten days from this date, 
nunc pro tunc. 

By the Court: 

WILLIAM HITZ, 

Dated Mch. 16/26. Justice. 

No objection. 

NEIL BURKINSHAW, 

Asst. U . S. Attorney. 


14 


T. F. BARRETT VS. J. B. BIGGER, AGENT, ETC. 


18 Memorandum. 

March 26, 1926.—Bill of Exceptions filed. 

Assignments of Error. 

Filed March 26, 1926. 

******* 

The Court erred as follows: 

1. In sustaining demurrer to amendment to petition. 

2. In not finding for the petitioner upon the evidence 
adduced. 

3. In discharging the writ of Habeas Corpus. 

4. In finding petitioner a fugitive from justice. 

5. In finding the requisition papers herein substantially 
charge a crime against the laws of the demanding State. 

6. In finding that the requisition papers herein are regu¬ 
lar on their face and show substantially the pendency of a 
criminal charge against petitioner in the demanding State. 

7. In refusing to admit the testimony of petitioner as to 
the empaneling, swearing and discharging of a jury in this 
cause in the State of Pennsylvania. 

8. In refusing to admit testimony of petitioner as to his 
presence in Pennsylvania after the writ of indictment for 
the purpose of conferring with the bank officials on this 
case. 

9. In refusing to admit testimony of petitioner as to his 
presence in Pennsylvania for the last five years. 

10. In admitting in evidence tickets purporting to 

19 show deposits to the account of petitioner in the 
Mildred bank. 

11. In denying motion and offer of petitioner to place in 
evidence certified copy of docket entry in this case in the 
Courts of the State of Pennsylvania. 

12. In denying the motion or offer of petitioner to put in 
evidence testimony of officials of the Pennsylvania court 
and of members of the bar of that State to establish the fact 
that a jury had heretofore been sworn, empaneled and dis¬ 
charged in this cause. 

R. H. McNEILL, 

JNO. W. MAHER, 
Attorneys for Petitioner. 
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Memorandum. 

April 12, 1926.—Proposed amendments to bill of excep¬ 
tions tiled. 

Designation of Record. 

Filed April 20, 1926. 

******* 

The Clerk will please include the following in the tran¬ 
script of record on appeal: 

1. Petition for writ of habeas corpus. 

2. Order tot issue writ of habeas corpus. 

3. Writ of Habeas Corpus. 

4. Return to writ of habeas corpus. 

5. Amendment to petition for writ of habeas corpus. 

6. Demurrer to amended petition for writ of habeas 

corpus. 

20 7. Order dismissing writ of habeas corpus. 

8. Order setting bail bond for petitioner pending 
appeal. ' 

9. Order setting cost bond on appeal. 

10. Notation of appeal. 

11. Respondent’s exhibits. 

12. Order extending time for filing Bill of Exceptions. 

13. Order extending time for filing designation of record, 
assignment of error and bill of exceptions. 

14. Bill of exceptions. 

15. Assignment of error. 

16. This designation of record, 

R. H. McNEILL, 

JOHN W. MAHER, 
Attorneys for Petitioner. 

Service of a copy of this Designation of Record is ac¬ 
knowledged this 20th day of April 1926 and it is agreed 
that the same may be filed nunc pro tunc. 

NEIL BURKINSHAW, 

Asst. U. S. Atty. 


/ 
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Memorandum. 

April 30,1926.—Bill of Exceptions signed by Hitz, J. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: » 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in the Matter of the Petition of Thomas F. Bar¬ 
rett, for Habeas Corpus, Habeas Corpus No. 1236, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of May, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

22 In the Supreme Court of the District of Columbia. 

#1236. 

In the Matter of Thomas F. Barrett. Habeas Corpus. 

Bill of Exceptions. 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, before Mr. Justice Hitz, in Circuit Court 
No. 1, at the hearings had in this cause on the 12th and 13th 
days of January, 1926, the following matters and things 
took place, and the following testimony was adduced by 
the petitioner Thomas F. Barrett in support of allegations 
by him made in his petition for habeas corpus. 
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Petitioner Thomas F. Barrett, in his own behalf, as a wit¬ 
ness called and sworn, testified as follows: 

Direct examination: 

That he is fifty years of age and resides at the Martinique 
Apartment Hotel in Washington, D. C.; that he has resided 
in the District of Columbia since his school days, twenty- 
two years ago; that within the last eight or ten years, he 
has resided in the District of Columbia at different places, 
living in the year 1918 at 1719 Lamont Street, this City in a 
home purchased by him and, prior to 1918, on Euclid Street, 
in this City; that he is a native of Parkersburg, West Vir¬ 
ginia, and a member of the bar of that State and has prac¬ 
ticed law there almost continuously since his admission to 
the bar in 1896; that he practices law also in the District of 
Columbia and in the State of Pennsylvania, although not 
a member of the bar of either jurisdiction, and is counsel in 
a large bankruptcy case in New York State in association 
with Judge Nash Rockwood of New York and R. H. Mc¬ 
Neill, the petitioning creditors in which case are clients of 
his from his native State; that in the year 1918, he main¬ 
tained an office in the Woodward Building, in the 
23 District of Columbia, practicing law and using the 
same as headquarters for the Cambria and Eastern 
Coal Company, the Pennsylvania Central Coal Company, 
and later the Bernice Anthracite Coal Company; that these 
coal companies also had Pittsburgh offices and a sales 
agency office in Boston, Massachusetts; that these coal 
companies owned two or three bituminous mines in West¬ 
ern Pennsylvania and in 1917 purchased from Scliaad 
Brothers, a small anthracite mine; that the prosecuting 
witness, in court, is and was, he believes, a member of that 
firm (Schaad Bros.); that the property purchased from 
Schaad Brothers became a part of the Cambria and East¬ 
ern Coal Company, which then had for its officers Mortimer 
Smith, President, and Manning Starrs, Secretary-Treas¬ 
urer; that at that time he, witness, had a personal account 
in the First National Bank of Mildred, Pennsylvania; 
Henry J. Schaad, he understood, (he never knew definitely) 
was the President of that bank, and Arthur Minor was its 
Cashier; this account was opened in 1910; that he knew 
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Minor, the Cashier, personally, and met Schaad hut did 
not know him very well; that he had met him once or twice 
up to this time; that he cannot testify to the date the Cam¬ 
bria and Eastern Coal Company opened its account in the 
Bank, because in 1918, the United States Attorney for the 
Western District of Pennsylvania, started proceedings 
against a large number of coal companies, seizing all his 
records and he has never been able to obtain possession of 
them; that he was indicted at that time and refused the op¬ 
portunity to plead guilty and pay a minimum fine of 
$500.00, as did a great many, but stood trial and was 
acquitted; that he, about that time, became Vice President 
of the Cambria and Eastern Coal Company, in which he 
was a stockholder, and had money invested; that that Com¬ 
pany was losing money through mismanagement and he, by 
agreement, took over the manangement of the said Com¬ 
pany; that it is his recollection that at the time the Com¬ 
pany had an account in the First National Bank of Mil¬ 
dred, Pennsylvania; that a large part of the time during 
the month of September 1918 he spent in Toronto, Canada, 
in connection with the affairs of the Coal Companies; 
24 that they had been shipping a large amount of their 
coal to Canada and he had gone to Canada as Vice- 
President of the said Coal Company and also as attorney 
for the Companies in a suit which one of them had against 
what was called the Frontier Coal Company of Toronto in 
a case in which they had got possession of several cars of 
coal belonging to a coal company which he represented; 
that on the 14th day of September 1918 he was in Toronto. 

Whereupon, the following ensued between court, counsel 
and witness: 

“The Court: Is the 14th of September the date of the 
check! 

Mr. McNeill: Yes, your Honor. 

Mr. Burkinshaw: The charging part is the 18th. The 
check was made out on the 14th and presented on the 18th. 

Mr. McNeill: The charge is, as I understand it, that on the 
18th of September, you deposited or negotiated this check 
with the Mildred National Bank, representing it was good. 
State where you were on the 18th of September. 

The Witness: On the 18th of September, my recollection 
is that that was the date that the representatives of the 
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United States District Attorney seized our office in Pitts¬ 
burgh along with the other coal companies. We were not 
singled out for that purpose. I received my first informa¬ 
tion of that by a telegram received in Buffalo on my return 
from Toronto.” 

i 

Witness, resuming: That he was returning from Toronto 
by way of Buffalo to Washington, his home at that time be¬ 
ing in Washington; that that night he went on to Pitts¬ 
burgh by sleeper; that no doubt he signed the check for 
$2,700 described in the indictment in this cause; that the 
check has been paid but that he has not possession of it; 
assuming that he signed it, to the best of his recollection, 
he must have, considering his engagements at that time, 
signed it in Washington; that he did not go to Mildred, 
Pennsylvania; with respect to that check or any 
25 other and di- not deliver it there; he did not make 
any representations to the bank about the check; 
that all the business with that bank was carried on, and 
with that district where we had some coal interests, with a 
Air. Thomas, who was the superintendent of a mine there 
and had charge of our property, and he attended to this 
bank account and collections and deposits and all such mat¬ 
ters. Whatever business he had with the bank, he would 
say that 99 per cent of it was transacted over the telephone 
or by letter; that this check was placed to his credit in his 
personal account but that it was paid for the general ben¬ 
efit of these companies, and if it was placed to his credit it 
was drawn out by his check individually; it may have been 
to pay some note on which he was endorser; it may have 
been for pay-roll purposes or expenses at the mines, or 
some other purposes; and that he could not remember the 
details of the distribution of one check; that at the time this 
indictment was found he was living in Washington but was 
Chief Counsel for the Morganton and Wheeling Railroad 
Company and was in the State of Pennsylvania a great 
deal; that ever since that time he has been in Pennsylvania 
a great deal, in Philadelphia, in Scranton, Tunkliannock, 
and Pittsburgh; that during the years this indictment has 
been pending, he has conferred with the agents, officers and 
attorneys for the Mildred National Bank and met with its 
Board of Directors in an endeavor to work out a financial 
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settlement between the bank and the coal companies and 
himself; that lie has never learned the liability of the com¬ 
panies or of himself to said bank; that at all times while in 
Pennsylvania he has gone under his own name when regis¬ 
tering at hotels; that just two years prior to the issuance of 
this requisition he was in Tunkhannock, Pennsylvania, 
which is but one hour’s ride from the Bank at Mildred, and 
later still he was in Scranton; that he has spent up to the 
date of this hearing 33 per cent of his time in the State of 
Pennsylvania and that 44 per cent of his business is in that 
State; that Mr. Harding, a member of the Pennsvl- 
26 vania bar, is his representative of record in this in¬ 
dictment case and that he, Harding, always knew 
witness’ whereabouts and was never enjoined to keep his 
whereabouts secret; that on September 18, 1918, he was in 
Buffalo and left that night; that he remembers this be¬ 
cause of the fact that the coal companies’ officers were 
seized by the Government on the 18th of September 1918 
and he received a wire notifying him of this seizure on 
September 18, 1918 at the Hotel Statler, in Buffalo, about 
nine o’clock in the evening. 

Whereupon, the following ensued between court, counsel 
and witness: 

(Questions by Mr. McNeill:) 

“Q. Now, Mr. Barrett, you appeared in this case and 
gave a bond on September 8,1921. You appeared for trial, 
did you not! A. I did; yes, sir. 

Q. Who was your counsel ! 

Mr. Burkinshaw: I object.” 

Counsel for the respondent stated as the grounds of his 
objection to this line of questioning that the same was im¬ 
material in that the sole question before the Court, in the 
event the extradition papers were regular in form, was that 
of the fugitivity of the petitioner; that is to say, whether 
or not he was in the demanding state of Pennsylvania at 
or about the time of the alleged crime. ’ ’ 

(The objection above noted was entered and sustained 
after argument by the Court, exception taken by counsel 
for the petitioner and noted by the Court upon its minutes.) 
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Whereupon, the following ensued: 

(Questions by Mr. McNeill:) 

“Q. On September 8, 1921, were you in the town of Mil¬ 
dred, Pennsylvania, or is that the county seat! A. A place 
called Report is the county seat. 

Q. Were you there then for the purpose of appearing to 
answer the charge brought in this extradition record! A. 
I was. I went there for the purpose of trying the case. 

Q. Who was there as your representative! A. I 
27 had Judge Towne of New York, and Mr. Menker of 

Towanda, Pennsylvania. Mr. Harding was also 

there. 

Q. Were you there on the day the .jury was called in this 
case! A. I was. 

Q. Were you in the court room! A. Yes. 

Q. Was Mr. Schaad the prosecuting witness there at that 
time! A. I presume he was. 

Q. Did you see him there that day! A. I think I saw 
him in the court room. 

Q. Did you see the District Attorney who sits at my left! 
A. Oh, yes, I saw him there. I believe he was District At¬ 
torney at that time. 

Q. You were then out under a bond with the National 
Surety Company as surety, were you not! A. Well, the 
first bond I gave up there was a personal bond and the 
National Surety Company was substituted later. I pre¬ 
sume it was before that time. 

Q. But anyhow you were there at the regular term of 
court and appeared in court with your counsel! A. Yes. 

Q. Now, will you tell the court just what happened with 
respect to your actual presence in court and the calling of 
the case for trial! 

Mr. Burkenshaw: I object, your Honor. 

The Court: I think he will sustain that objection. 

By Mr. McNeill: 

Q. As a consequence of what happened there, a jury was 
called and sworn, and did vou thereafter leave the court! 
A. I did. 
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Mr. Burkenshaw: I object to that. 

The Court: I sustain the objection.” 

(The objection, sustained by the court, was entered, ex¬ 
ception taken by counsel for petitioner and noted by the 
Court upon the minutes.) 

Whereupon, the following ensued: 

“By Mr. McNeill: 

28 Q. Subsequent to that date that I have just given 

you, Mr. Barrett, September 8, 1921, had you con¬ 
ferred with officers and attorneys of the First National 
Bank of Mildred, with respect to these cases personally? 

Mr. Burkenshaw: Just a minute, I object. 

By Mr. McNeill: 

Q. In the State of Pennsylvania? A. I have through 
Mr. Harding. 

Mr. Burkenshaw: Just a moment, I object. 

The Court: I will sustain the objection at this time.” 

(The exception and objection, so taken and sustained, 
were granted and by the Court noted on its minutes.) 

Whereupon the following: 

“By Mr. McNeill: 

Q. Will you state, Mr. Barrett, whether or not during 
the last four or five years, you have carried on different 
matters of professional and ordinary business in the State 
of Pennsylvania in various cities? A. I have yes. 1 am 
now. 

Mr. Burkenshaw: I object, your Honor. 

The Court: Objection sustained.” 

(The objection sustained, exception taken, and by the 
Court noted on its minutes.) 

On cross-examination: 

That he went to Toronto in September 1918, but does not 
recall whether he went direct from Washington or from 
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Pittsburgh, Philadelphia, or from some other place, nor 
does he recall how long he remained in Toronto. He was 
there frequently, sometimes two, four and five days at a 
time, depending upon the business he had there; that he 
received a telegram in Buffalo on his return from Toronto, 
relating that his Pittsburgh offices had been seized on the 
18th of September, 1918. He got that telegram in the 
evening, after the arrival of the evening train from To¬ 
ronto, in Buffalo, about 9 o’clock; that he is testifying from 
memory and from the best of his recollection, of an inci¬ 
dent of seven years ago, and that it is difficult to 
29 carry these matters; that to the best of his recollec¬ 
tion it was the 18th day of September 1918 that he 
received this telegram in Buffalo. He does not believe it 
possible that it was received on the 17th; he gives the date 
as September 18, 1918 by reason of the fact that the Pitts¬ 
burgh offices were seized by the District Attorney on that 
date. He remembers that date because of the fact that he 
has had to deal, frequently, with the papers about it since. 
After leaving Buffalo, he went to Pittsburgh, arriving 
there the morning after he left Buffalo. He does not re¬ 
member whether he left Buffalo the 18th or the following 
day; that it is a night’s ride by sleeper from Buffalo to 
Pittsburgh and probably farther than that to Mildred, 
Pennsylvania. It is probably a distance of from 250 to 
300 miles. It is impossible for him to say what he did after 
he left Pittsburgh, as the incident occurred seven years ago 
and he was much wrought up about it at the time and had 
no particular reason to charge his mind with anything ex¬ 
cept the business end of it in hand at the time. He does 
not recall whether he went to Mildred after this or not, 
until this case was called. He might have been in Mildred 
after this or not, until this case was called. He might have 
been in Mildred some time during the month of September 
1917, but does not recall any particular date or instance. 
He was in Mildred at least a part of a day each year; that 
he has resided in Washington continuously now, with a 
definite home, for about 10 or 12 years; that his legal resi¬ 
dence is in the State of Pennsylvania, where he votes, but 
that his home and residence is in the State of Pennsylvania, 
where he votes, but that his home and residence where he 
resides with his family is in Washington, D. C.; that his 
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legal residence has always been in the State of West Vir¬ 
ginia; that he has resided in Washington most of the time 
and may have been in Pittsburgh a part of the time for that 
he was general counsel for the Morgantown and Wheeling 
Railway Company, which was building a new railroad line 
there, and was receiver for a short-line railroad. One or 
two years during the winter his children were in a private 
school in Pittsburgh and his wife, for a part of the time, 
he cannot say how long, was at a hotel there, but they 
30 regarded Washington as their home. This was 
about 1915 or 1916, he does not exactly remember. 
When the Cambria and Eastern Coal Company was formed, 
he was a stockholder there and part of the time an officer, 
and always its attorney. He was Vice-President of that 
Company at the time the transactions referred to in this 
case occurred. He assumed that position in order to take 
over the affairs of the Company. In seeking a corporation 
of the Cambria and Eastern Coal Company in 1917 he may 
possibly have used Pittsburgh as his residence for that pur¬ 
pose, but as a matter of fact Washington was his home at 
that time. The coal company had an office in Pittsburgh 
and very frequently in forming corporations, under the 
laws of the State of Pennsylvania, he designated the office 
location as the residence of the officers instead of their 
homes. He does not believe that he was in Mildred, Penn¬ 
sylvania, over a half-dozen times all together during 1918 
and other years. He does not remember when he first went 
to Mildred. He does not remember whether he was there 
on the 15th of September, but believes he was not because 
he thinks he was in Toronto on the 15th. He does not 
know where he was on the 20th of September. He has a 
distinct recollection that he was in Toronto in connection 
with the case against the Frontier Coal Company and that 
he arrived in Buffalo on the evening of September 18, 1918; 
that the telegram he received announcing the seizure of his 
offices in Pittsburgh was received at the Statler Hotel, to 
the best of his recollection, which is in Buffalo, at probably 
9 o’clock in the evening. After the arrival of the evening 
train to Toronto to Buffalo, he does not remember whether 
he went from Buffalo to Pittsburgh or whether he made a 
stop between these points. He is uncertain as to what day 
he arrived in Pittsburgh from Buffalo; that he may have 
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had some business with the First National Bank of Mil¬ 
dred on the 18th day of September, 1918, but does not re¬ 
member whether he made any deposits. There may have 
been checks there which had his signature attached to them 
on that date. It was the practice of the Washington office 
of the Company for him to leave checks signed officially. 

Whereupon, witness was handed a piece of paper for 
identification, which he identified as the check on the First 
National Bank of Mildred, dated September 16, signed by 
him. Whereupon, witness was handed another piece to 
identify. He identified it as a check dated September 18, 
1918, signed by him. 

31 Whereupon, witness was handed two more pieces 
of paper to identify and he identified them as checks 
made out on the typewriter over his signature for the sums 
of money they called for. 

Witness, resuming, stated that he did not recall whether 
or not he deposited any money in the First National Bank 
of Mildred on the 18th day of September. It was his cus¬ 
tom, if he was depositing money himself in person to make 
out the deposit slip; if it was not deposited by him in per¬ 
son, the slip would be made out by Air. Thomas or some 
other representative. 

Whereupon, witness was handed another piece of paper 
and asked to identify the same. He stated that he had no 
way of identifying it, but it purported to be a deposit slip 
on the First National Bank of Mildred, made out “T. F. 
Barrett for $3,500, dated September 18, 1918.’’ It is in 
the handwriting, he believes, of Mr. Thomas, the man who 
represented the coal companies in making these deposits. 

Whereupon, the following ensued between the Court and 
counsel: 

i ‘Air. AIcNeill: I move to strike out this. They have been 
offered for identification and yet he is reading them into 
the record. 

Air. Burkenshaw: I offer them only for identification. 

Air. AIcNeill: I move to strike out all that has been said 
about them except for identification. 

The Court: All right.’’ 
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Whereupon witness resumed: 

lie identified the paper handed him by tlie District At¬ 
torney as a certified copy of the Certificate of Incorporation 
of the Cambria and Eastern Coal Company, the original of 
which lie stated he believed was in the hands of the U. S. 
District Attorney for the western District of Pennsylvania; 
among the records seized from his Pittsburgh offices; that 
he is one of the subscribers named in the Certificate of In¬ 
corporation. 

Whereupon the following ensued between the District 
Attorney and the witness: 

By Mr. Burkenshaw: 

“Q. You are Thomas F. Barrett, and you gave your resi¬ 
dence as Pittsburgh at that time! A. I did not. 

32 Q. Then there is a mistake! A. No, sir. There 
is nothing of that kind in there. 

Q. I will show you that paper again and ask you to see 

if you can find anything of that character in it! A. I know 

what you have in mind. It is not necessary that a man 

must subscribe his residence. lie may subscribe where his 

* 

office or place of business is in that state.” 

Whereupon the said certified copy of Certificate of In¬ 
corporation of the Cambria and Eastern Coal Company 
was offered and received in evidence without objection. 

Redirect examination: 

That the Certificate of Incorporation was offered in evi¬ 
dence and shows under the word “residence,” “Pitts¬ 
burgh” and under the word “name” “Thomas F. Barret”; 
that his explanation of this is that the residence given was 
office headquarters or “business residence.” 

Recross-examination: 

That Pittsburgh was not assumed as a residence for the 
purpose of filing this Certificate of Incorporation; that he 
had a great many business interests in Pennsylvania; was 
attorney in a great many matters there and had an office 
there; that he did not mean by giving Pittsburgh as a busi¬ 
ness residence to abandon his legal residence in West Vir- 
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ginia or his home in Washington; that he came to Pitts¬ 
burgh from Buffalo to the best of his recollection, that is, 
to Pittsburgh, Pennsylvania. 

Redirect examination: 

That after seven years, to his best recollection, he got 
the telegram in Buffalo to return to Pittsburgh, about nine 
o'clock on the night of his arrival from Buffalo; that his 
recollection is that he left Buffalo on the midnight train 
but is not sure whether he arrived in Pittsburgh the next 
morning; that his best recollection is that he went by 
Ashtabula and stopped at Cleveland, which is on the direct 
route to Pittsburgh; and a more agreeable way of travel¬ 
ling than any other; that he had business in Cleveland and 
also at Youngstown, Ohio, and may have stopped an hour 
or two in Youngstown; that the deposit slip for $3,500 on 
the First National Bank of Mildred, Pennsylvania, dated 
September 18, 1918, exhibited to him under cross- 
33 examination he is unable to identify and has never 
seen the deposit slip before. 

Recross-examination : 

That the route by Cleveland from Buffalo to Pittsburgh 
is the direct route, but that it does not go by Cleveland but 
b)^ Ashtabula and Youngstown; Ashtabula being possibly 
an hour’s ride or less from Cleveland; that to the best of 
his recollection he stayed in Pittsburgh two or three days; 
that he cannot state the length of time he remained there 
definitely, but would have to consider the business and the 
amount of it that he had at the time in order to determine 
the length of time he remained in Pittsburgh; that to the 
best of his recollection he remained there two or three days; 
that on his arrival in Buffalo from Toronto on the night of 
September 18, 1918, he received a telegram informing him 
of the action taken by the United States District Attorney 
against the coal companies in Western Pennsylvania, about 
184 coal companies in all; that after receiving that tele¬ 
gram he left for Pittsburgh, but does not recall whether it 
was that day or the following day, but he did go direct from 
Buffalo to Pittsburgh; that it is impossible for him to say 
whether he was in Pittsburgh on the 19th or the 20th of 
September; that the only way he recalls his arrival in Buf- 
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falo is because of the fact that he received the telegram 
there. He is certain that he was not in Pittsburgh on the 
18th of September but not exactly certain whether he was 
there on the l ( Jth or 20th; that upon his leaving Buffalo he 
went to Pittsburgh by way of Ashtabula and Youngstown, 
which is the direct route; that he may have stopped off at 
Ashtabula and gone over to Cleveland and have taken the 
next train to Youngstown and then to Pittsburgh. His 
recollection is that he travelled on the New York Central 
from Buffalo to Pittsburgh. He does not know on what day 
of the week the 18th of September was. 

Whereupon Henry J. Schaad called as a witness on be¬ 
half of petitioner, being first duly sworn, was examined and 
testified as follows: 

Direct examination: 

34 That he lives in Mildred, Sullivan County, Penn¬ 

sylvania, and has lived there for 53 years; that he is 
President of the First National Bank of Mildred and has 
been President of the said Bank since December 1917; that 
he was President of the Bank on tlie 18th of September 
1918; that he knows Mr. Minor, who was Cashier of the 
Bank; that he knew him on September 18,1918; that at that 
time Minor was Cashier of the Bank and he, witness, was 
President of it; that he gave his time to his duties as Presi¬ 
dent of the Bank at that time; that he passed on credits in 
the bank; but did not believe he could identify the hand¬ 
writing of Mr. Minor, the Bank’s Cashier; that he does not 
know Mr. Minor’s handwriting because there are so many 
similar to it; that he did not know Mr. Minor’s handwriting 
when he saw it; that he w r as a depositor in the bank before 
September 1918; that he was a depositor in the bank since 
the bank opened in 1909; that he has been a director of the 
bank since it opened in 1909; that he is not very familiar 
with the business carried on at the present time and can¬ 
not say liow 7 long Mr. Minor was Cashier prior to Septem¬ 
ber 18, 1918, but it was over a year; he cannot say whether 
it was three or four, but it w r as over a year. Prior to Mr. 
Minor, the bank had as Cashier, Mr. Jones, and his hand- 
writing was similar to Mr. Minor’s and Mr. Lusch, w T ho 
w orked in the bank. 
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Whereupon witness was shown the deposit slip for 
$3,500 dated September 18, 1918, of the First National 
Bank of Mildred, Pennsylvania, by Thomas F. Barrett, 
which is the same deposit slip offered for the purpose of 
identification by the Government in cross-examination of 
Mr. Barrett, and asked to identify the handwriting on the 
same. He was unable to identify the handwriting and does 
not know whose handwriting it is. He does not know. He 
does not know Mr. Barrett’s handwriting positively, but 
he knows it better than Mr. Minor’s, because he was more 
careful with Mr. Barrett’s handwriting. He has seen it on 
checks. He has only seen Mr. Barrett write twice that he 
knows of, but he knows Mr. Barrett’s better than the hand¬ 
writing of Mr. Minor, who was his own Cashier for five 
years, because he was watching Mr. Barrett closer. 

Whereupon the following motion was made by Mr. 
35 McNeill as attorney for petitioner, and upon the said 
motion the following ensued between the Court, 
counsel for petitioner and counsel for the Government: 

Mr. McNeill: Now, if your Honor pleases, I wish to sub¬ 
mit a request. In view of the nebulous situation as repre¬ 
sented by counsel for the Government with respect to this 
record, I am going to ask whether or not the District At¬ 
torney will consent that a certified copy of the record with 
respect to this case in the clerk’s office in Sullivan County, 
Pennsylvania, may be procured and filed as a part of the 
record for the respondent, in this case, as soon as possible. 

Mr. Burkenshaw: I refuse consent to any such arrange¬ 
ment. It is not material to this case. 

Mr. McNeill: I will state more fully the reason for my 
motion. Your Honor already knows that our contention 
is that this jury was called, sworn, and empaneled, to try 
this case; and that it was subsequently discharged. Now, 
we have had the remarkable situation here of counsel repre¬ 
senting the state of Pennsylvania and the United States 
taking the position that this record does not show that the 
jury was discharged. The records of that court undoubt¬ 
edly do show it. I think your Honor is entitled to have 
that record before you, and I think the respondent requires 
it in order that the record may be absolutely complete, so 
that when your Honor makes your mind up positively upon 
this question, you will have that full record before you. 
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So that I move a postponement of this case at this moment, 
in view of the refusal to grant me the right to bring this 
record here, so as to enable me to get the record and sub¬ 
mit it to your Honor as a part of my case. 

The Court: I deny the motion. 

Mr. McNeill: Exception, if your Honor please.” 

(And the exception so taken by counsel for petitioner to 
the Court’s ruling in denying the aforesaid motion, was 
granted by the Court and noted on its Minutes.) 

Mr. Burkenshaw: For the purpose of the record, may I 
say at this time that I oppose this entire line of proof on 
the part of Mr. McNeill because in the first place there is 
no question in my mind as to whether or not, or rather there 
should should be no question before this court 
36 whether or not, the facts stated by the record make 
out a case of former jeopardy. That is a question 
for the court in Pennsylvania. My objection was to the 
effort on the part of Mr. McNeill to bring out the question 
of former jeopardy in any form or manner in a habeas 
corpus proceeding” (Rec. pp. 64-65). 

Whereupon Mr. McNeill, as counsel for the respondent, 
moved the court that the case be postponed in order that 
he might take the deposition of members of the bar and 
others of Sullivan County, Pennsylvania, including the 
Clerk of Court, showing the actual facts with respect to the 
swearing, empanelling and discharge of the jury, to which 
motion objection was made by counsel for the Government, 
and the motion of petitioner’s counsel denied. 

Whereupon petitioner rested and the Government, by the 
District Attorney, moved the Court to dismiss and to quash 
the writ on the ground that petitioner himself, by his own 
testimony, stated that he was in the State of Pennsylvania 
about the time of the alleged crime, which is fixed at or 
about September 18, 1918, in the indictment contained in 
the requisition papers for the said petitioner, which hereto¬ 
fore have been made part of the return of the respondent 
in this cause, which motion was by the Court denied, and 
exception to this rule was taken by counsel for the Govern¬ 
ment and noted by the Court upon its minutes. 
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Whereupon the defense, in proof of the issues of fact 
made upon the issues joined by plea, adduced the following 
testimony through Henry J. Schaad, called as a witness in 
behalf of the defense, heretofore sworn, testified as follows: 

Direct examination: 

That he is President of the First National Bank of Mil¬ 
dred, Pennsylvania; that he knows the petitioner in this 
case, Thomas F. Barrett ; that he first knew Mr. Barrett in 
the summer of 1917; that he had occasion to see Mr. Bar¬ 
rett in the year 1918 at the Mildred National Bank, Mil¬ 
dred, Pennsylvania; that petitioner Barrett had a place of 
business in Mildred at that time and an office in the same 
building; that the cashier lived in; that the building 
37 in which petitioner had an office was 500 feet from 
the bank; that he had occasion to see petitioner on 
the 19th of September, 1918, at the Mildred bank with Ar¬ 
thur Minor; the cashier of the bank at that time; that he 
fixed this date in his mind by reason of the fact that he 
went up to the bank and wanted to see the cashier about 
some Liberty bonds and made a deposit; that upon his 
arrival at the bank, Mr. Minor, cashier, was in the directors’ 
room; that when Mr. Minor came out he, witness, asked 
about his business and went away; that he had no conver¬ 
sation with him; that he had some conversation with Mr. 
Minor but had no conversation with him with regard to 
Mr. Barrett; that he never talked to the cashier Minor 
about Mr. Barrett; that he only just said “Don’t have a 
thing to do with him. ’ ’ 

Witness, resuming: That on this day, September 19, 
1918, he, witness, made a deposit of $1,570 and some cents; 
that he, witness, refreshed his memory on this point from 
an examination of his bank book, which bank book he pro¬ 
duces. 



Cross-examination: 

By looking at his bank book showing that he made a de¬ 
posit to his credit on September 19, 1918 he refreshes his 
memory that he saw Mr. Barrett there on that day; that 
he did not get the money from Mr. Barrett; that he did not 
talk to Mr. Barrett at all; that he had no business relations 
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with him whatever; that the fact that he put money in his 
own account refreshes his memory that Mr. Barrett was in 
Mildred on the 19th day of September, 1918, because that 
is the last time he saw him until the bank was closed; that 
the fact that he put money in his own account on the 19th 
day of September 1918 causes him to remember that Mr. 
Barrett was in that day, because he, witness went there to 
see the cashier about buying some bonds and saw Mr. Bar¬ 
rett there, always cautioning Mr. Minor not to have any¬ 
thing to do with Mr. Barrett and wanted to know what Mr. 
Barrett’s business was. The reason he knows he was there 
on that date is because he saw him there. He remembers 
he saw petitioner there, because he, witness, made a deposit 
on that date. 

38 Whereupon, the following ensued between the 

Court, counsel and witness: 

By. Mr. McNeill: 

“Q. I say, you say you remember it because you made 
this deposit on that date? A. Yes, sir, because I always 
was afraid that there was some conspiracy- 

Mr. McNeill (interposing): If your Honor please, I move 
to strike out that testimony. 

Air. Burkenshaw: You wanted to know how he remem¬ 
bered it. 

Air. AIcNeill: No, I am not asking for that. 

Air. Burkenshaw: Just a moment. I believe that the wit¬ 
ness has a right to answer his questions. 

Air. AIcNeill: He has no right to make an argument. 

The Court: AVhat is the question. Let us read it. 

Air. AIcNeill: The question is this, if your Honor pleases. 

By Air. AIcNeill: 

Q. You stated that you recall Air. Barrett’s being in Alil- 
dred on the 19th of September, and that the reason you 
recall is that because on that day you made a deposit in the 
bank to your own credit of your own money of $1,576.90. 
Now, I say, how does the fact that you deposited money to 
your credit, that you did not get from Air. Barrett, refresh 
your recollection that he was there that day? A. Because 
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when Mr. Barrett was in Mildred I always tried to keep an 
eye on him, because I was afraid of him. I had a record of 
Mr. Barrett before he came to Mildred. 

Mr. McNeill: I move to strike that out, if your Honor 
places. 

The Court: No, I think I will let it stand. You have 
asked him. ,, 

(And to the ruling of the Court so made by counsel for 
petitioner exception was taken, which exception was by the 
Court allowed and noted upon its minutes.’’ 

Witness, resuming: 

Cross-examination: 

He saw Mr. Barrett in the corridor of the bank on that 
day; he does not recall who was present. He knows 
39 Mr. Minor was there. He does not know who else 
was there because he was doing business with Mr. 
Minor. It w r as 11 o’clock in the forenoon; he remembers 
it was 11 o’clock because he went up there; it happened to 
be that way. He went in there just about dinner time, 
about 11 o’clock or it might have been 20 minutes after 11. 
He did not talk to Mr. Barrett. He never had any conver¬ 
sation with Mr. Barrett whatever. He did not go back in 
the bank at that time. He did prior to September 18, 1918 
examine Mr. Barrett’s account. He found that Mr. Bar¬ 
rett had been running an account there for a considerable 
period of time, with large deposits and large withdrawals. 
Hoes not know where Mr. Barrett was on the 18th of Sep¬ 
tember 1918. 

Whereupon Joseph C. Lusch, called in witness’ behalf, 
having been first duly sworn, testified as follows: 

Direct examination: 

That he resides in Mildred, Sullivan County, Pennsyl¬ 
vania; that he is a clerk and teller in the First National 
Bank of Mildred; that he knows the petitioner, Mr. Bar¬ 
rett; that he has known him since about 1918 and first met 
hipa in the Mildred Bank; that he had occasion to see him 
during 1918 on regular occasions, around pay days, the 
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15th and 30th and 31st of each month; that he saw him dur¬ 
ing the month of September 1918, he should judge, lie can¬ 
not give a definite date on that, but he should judge, well, 
it was whenever he would come to the Mildred Bank, but 
usually after pay day and pay day was always the 15th and 
the 30th of the month. He could not swear to a specific 
date. 

Whereupon, counsel for the petitioner moved to strike 
out the testimony of witness on the ground that the same 
was indefinite and meant nothing. 

Whereupon, the following between Court and witness: 

‘ ‘ By the Court: 

Q. But he does not know the date! A. No, sir. 

Q. That is what you say, isn’t it! A. Yes, sir.” 

The Court: 1 will let it stand for what it is worth, if any¬ 
thing. 

40 Witness, resuming: He is handed a piece of paper 

for identification and identities the same as a deposit 
ticket on the First National Bank of Mildred, giving credit 
to T. F. Barrett for $3,500, dated September 18, 1918, in 
the handwriting of Mr. Minor, the cashier of the bank at 
that time. 

Whereupon witness is handed another slip of paper for 
identification and identifies the same as a deposit ticket, 
giving credit to the Cambria and Eastern Coal Company 
for $6,550 dated September 18, 1918. 

Witness, resuming: He is familiar with the handwriting 
of Mr. Minor. He worked with Mr. Minor for nearly—not 
a year. It was his duty to take and add up the deposit 
tickets and Mr. Minor wrote out a good many of those de¬ 
posit tickets and he wrote drafts, checks and things like 
that which came before his notice, and that the deposit 
ticket first heretofore exhibited to him is in the handwrit 
ing of Mr. Minor. 

Whereupon, witness was handed a piece of paper for 
identification and identified it as a sheet taken from the 
individual checking ledger of the account of Thomas F. 
Barrett, some of which is in witness’ handwriting. 
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Whereupon the two deposit tickets heretofore referred to 
are offered in evidence and an objection made by counsel for 
petitioner as to their admissibility on the ground that they 
have no probative value with respect to the charge in the 
case, and for the further reason that they are immaterial 
and irrelevant and do not prove anything, which objection 
is overruled by the Court and an exception thereto taken 
by counsel for petitioner, granted by the Court and noted 
upon its minutes. 

Witness, resuming: The handwriting on the ledger entry 
sheet is partly his own and the entries of the two deposit 
tickets, one for $3,500 on September 18, 1918 and the other 
of the listed checks amounting to $0,409.32 on that date, 
are in his handwriting. 

41 Cross-examination: 

He was a clerk in the bank at Mildred in the month of 
September 1918 and is now; that he knew the deposit slips 
in evidence were in the handwriting of the cashier, Mr. 
Minor, bearing date the 18th of September 1918 and show 
credits in Mr. Barrett ’s account of $3,500 and in account of 
the Cambria and Eastern Coal Company of $6,550 on that 
day. Mr. Thomas at that time had to do with the manage¬ 
ment of the business of the Cambria and Eastern Coal Com¬ 
pany and had an office in Mildred, Pennsylvania right there 
where the bank was. He was superintendent and manager 
of the mine at Bernice and had charge of its affairs so far 
as he knows. He made deposits in the bank for the Cam¬ 
bria and Eastern Coal Company; Thomas made one of the 
deposits the slips for which are in evidence, but he does not 
know which one. On examination of the slips, he thinks 
Mr. Thomas did not make them. He has no independent 
recollection about these deposit slips at all or how they 
were made. He does not know whether the checks covered 
by the deposit slips were brought to the bank by Mr. 
Thomas in person or sent there by mail. It was a custom 
in the bank for the bank employees to make out the deposit 
tickets for depositors, but a few of the depositors made out 
their own. This practice may have been because a good 
many of the depositors were foreigners and not familiar 
with banking. He thinks Mr. Barrett was around Mildred 
at pay day period 1918, He thinks he was there in Sep- 
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tember. He cannot fix a date, whether it was the 15th or 
the 20th, 21st or 22d, or when it was. He does not have any 
independent recollection whatever of seeing Barrett at all 
in that month; lmt he says that Barrett came there at regu¬ 
lar intervals all the time, around pay days. He thinks Bar¬ 
rett was there because it was his custom to come there 
regularly around pay days, but has no independent recol¬ 
lection of seeing him there at all. 

Redirect examination: 

Witness was handed a piece of paper for identification 
and identified it as a check drawn on the First Na- 
42 tional Bank of Mildred, dated September 18, 1918, 
payable to the order of H. H. McGranahan for 
$102.15, signed by T. F. Barrett, whose signature he recog¬ 
nizes and knows. 

Recross-examination. 

By Mr. McNeill: 

Mr. Barrett had no independent office in Mildred as a 
lawyer or anything like that and no office with his name on 
the door. The only office was the office of the coal company. 

Redirect examination: 

He is familiar with the signature of Mr. Thomas, who 
worked for the Cambria and Eastern Coal Company. 

Whereupon, a certified copy of the Certificate of Incor¬ 
poration of the Cambria and Eastern Coal Company was 
offered and received in evidence, without objection. The 
defense rested. 

Whereupon Thomas F. Barrett, the petitioner, as a wit¬ 
ness on his own behalf, was called in rebuttal and testified 
as follows: 

On direct examination: 

That on the 19th day of September 1918 he did not meet 
Mr. Schaad in the bank at Mildred, Pennsylvania} he was 
not in the bank of Mildred on the 19th day of September 
1918 and did not maintain an office at any time in Mildred, 
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Pennsylvania. He did not maintain an office there in Sep¬ 
tember 1918; and the only office maintained there was the 
coal company’s offices, of which Company witness was a 
part owner. This office was in charge of Mr. Thomas, 
whose duty it was to transact all of the local business of 
the coal companies. He does hot know whether the entry 
of $3,500 evidenced by the deposit slip in evidence, on Sep¬ 
tember 18, 1918, was made through Mr. Thomas or who 
made it; he cannot make any statement about it of his own 
knowledge. He has no recollection of transmitting such a 
check to Mr. Thomas to be placed to his credit. Mr. 
Thomas received through the mail remittances for the sale 
of coal, which receipts he was instructed to deposit 
43 to the credit of the coal company in the bank or to go 
to the credit of witness if witness had advanced 
money on behalf of the coal companies and the coal com¬ 
panies owed him money. Thomas had instructions to make 
collections by draft on Boston or elsewhere and deposit all 
money to the credit of the coal company. It was Mr. 
Thomas’ duty to collect money due the Cambria and East¬ 
ern Coal Company and receive funds at Mildred and make 
deposits. He also sold considerable coal to wagons at the 
mines and received cash and deposited it daily. 

Whereupon witness is shown the deposit ledger record 
of the Cambria and Eastern Coal Company in the First 
National Bank of Mildred, showing C. 0. Thomas, Vice 
President, branch office at Mildred, Pennsylvania, Cam¬ 
bria and Eastern Coal Company, Mildred, Pennsylvania 
which ledger account showed a great number of deposits 
and withdrawals and says that Mr. Thomas had authority 
to make these deposits and made during this period of time 
some of the deposits evidenced by the ledger account, mak¬ 
ing them as local Vice President of the Coal Company. 
Thomas had full charge of the whole business locally. 
Witness’ connection with it was very general. He did not, 
in the County of Sullivan, State of Pennsylvania, on Sep¬ 
tember 18, 1918, negotiate a check with the First National 
Bank of Mildred, a banking corporation, in the sum of 
$2,750. He was not there, in Mildred; was not in the State 
of Pennsylvania at that time. He has no recollection what¬ 
ever of the negotiation of such a check at that time nor at 
any other time. He did not deposit checks aggregating 
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$6,409.32 to the credit of the Cambria and Eastern Coal 
Company on the 18tli day of September, 1918; he has no 
independent recollection of having negotiated with the 
bank for the receipt of either of the two checks making up 
this item; the deposit ticket is in the handwriting of Mr. 
Thomas, be believes. He had nothing to do with the trans¬ 
action at all. 

Whereupon the Court made the following statement: 

“The Court: I think you are entitled, if you attach some 
importance to it, to have the record show that the District 
Attorney for Pennsylvania informed the Court that this 
jury up there had been discharged. I presume the 
44 record will show it. That may or may not be of any 
importance, and in my view it is not, but I want you 
to have whatever benefit there is in it.” 

Whereupon, there being no further testimony, either on 
behalf of petitioner or on behalf of the Government or the 
defendant, testimony was closed. 

Respectfullv submitted, 

R. II. McNEILL, 

JOHN W. MAHER, 
Attorneys for Petitioner. 

NEIL BURKENSHAW, 

Asst. U. S. Atty. 

Be it remembered that the foregoing comprises the sub¬ 
stance of all the testimony given in the trial of said cause 
necessary to explain the hearing and rulings upon the is¬ 
sues or questions involved and that each of the separate 
and several exceptions taken by counsel for petitioner from 
the rulings of the Court in the course of said trial of said 
cause as therein set out were so taken by the counsel for the 
petitioner, separately and severally, and were separately 
and severally noted in the minutes of the Justice presiding 
at the trial, and counsel then and there prayed the Court 
to allow said exceptions, and at request of counsel for peti¬ 
tioner, the same were accordingly filed and sealed and made 
part of the record, in this cause; now for then, this 30th day 
of April, A. D. 1926. 

WILLIAM HITZ, 

Justice. 
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45 [Endorsed:] In the Supreme Court, D. C. Habeas 

Corpus. Thomas F. Barrett, petitioner. Bill of Ex¬ 
ceptions. Robert H. McNeill, Attorney-at-law, Woodward 
Building, Washington. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4474. Thomas F. Barrett, appellant, vs. J. Brady Big¬ 
ger, agent of the State of Pennsylvania. Court of Appeals, 
District of Columbia. Filed May 19, 1926. Henry W. 
Hodges, clerk. 
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FOR MR. CHIEF JUSTICE MARTW. 


ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Court of Appeals of the District of Columbia 


THOMAS F. BARRETT, APPELLANT, 

VS. 

J. BRADY BIGGER, AGENT OF THE STATE OF 

PENNSYLVANIA. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 1, 1926. 

Court of Appeals of the District of Columbia, April Term, 

1926. 

No. 4474. 

Thomas F. Barrett, Appellant, 

vs. 

J. Brady Bigger, Agent of the State of Pennsylvania. 

Stipulation. 

It is hereby stipulated and agreed between the parties 
hereto, through their attorneys of record, that the papers in 
requisition cause No. 554, hereto attached in the Supreme 
Court of the District of Columbia, having been inadvertently 
omitted from the transcript of record in this cause, covered 
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FOR MR. CHIEF JUSTICE HARTW. 


ADDITION TO RECORD PER STIPULATION OF COUNSEL 


Court of Appeals of the District of Columbia 


OCTOBER TERM, 1926. 


No. 4474. 
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THOMAS F. BARRETT, APPELLANT, 

vs. 

J. BRADY BIGGER, AGENT OF THE STATE OF 

PENNSYLVANIA. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED NOVEMBER 1, 1926. 


Court of Appeals of the District of Columbia, April Term, 

1926. 

No. 4474. 

Thomas F. Barrett, Appellant, 

vs. 

J. Brady Bigger, Agent of the State of Pennsylvania. 

Stipulation. 

It is hereby stipulated and agreed between the parties 
hereto, through their attorneys of record, that the papers in 
requisition cause No. 554, hereto attached in the Supreme 
Court of the District of Columbia, having been inadvertently 
omitted from the transcript of record in this cause, covered 
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by the designation of record, may be made part of the 
record on appeal herein. 

It is further stipulated and agreed that the order of 
Justice Hitz, sustaining the demurrer of appellee to appel¬ 
lant’s amendment to his petition for writ of habeas corpus 
hereto attached be likewise incorporated in the record 
herein on appeal. 

This stipulation for the purposes of the record, it is 
agreed shall likewise be made part of the said record. 

R. H. McNEILL, 

JOHN W. MAHER, 
Attorneys for Appellant. 

NEIL BURKINSHAW, 

Asst. U. S. Attorney, Attorney for Appellee. 

[Endorsed:] No. 4474. Court of Appeals, D. C. 
Thomas F. Barrett, appellant, vs. J. Brady Bigger, Agt. 
for the State of Pennsylvania, appellee. Stipulation. 
Robert H. McNeill, Attorney-at-law, Woodward Building, 
Washington. 

Supreme Court of the District of Columbia. 

No. 554. 

In re T. F. Barrett. 

Requisition. 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, do hereby certify the annexed to 
be a true and correct copy of the original requisition as it 
appears of record in the Clerk’s Office of said Court in the 
above-entitled cause. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, this 
28th day of October, 1926. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 
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Petition for Requisition. 

Filed September 8, 1925. 

Commonwealth of Pennsylvania, Executive Department. 

The Governor of the State of Pennsylvania to the Chief 

Justice of the Supreme Court of the District of Columbia: 

Whereas, It appears by copy of bill of indictment, etc., 
which is hereunto annexed and which I certify to be authen¬ 
tic and duly authenticated in accordance with the Laws of 
this State, that T. F. Barrett stands charged with the crime 
of obtaining money under false pretence, which I certify 
to be a crime under the Laws of this State, committed in 
the County of Sullivan, in this State, and it having been 
represented to me that he has fled from the justice of this 
State and may have taken refuge in the District of Colum¬ 
bia. 

Now, therefore, pursuant to the provisions of the Con¬ 
stitution and the Laws of the United States in such case 
made and provided, I do hereby require that the said T. F. 
Barrett be apprehended and delivered to J. Brady Bigger 
who is hereby authorized to receive and convey him to the 
State of Pennsylvania, there to be dealt with according to 
Law. 

Given under my hand and the Great Seal of the State, at 
the City of Harrisburg, this eighth day of September, in the 
year of our Lord one thousand nine hundred and twenty- 
five. 

GIFFORD PINCHOT. 

By the Governor: 

[seal.] CLYDE L. KING, 

Secretary of the Commonwealth. 

AWW. 

To the Honorable Gifford Pinchot, Governor of Pennsyl¬ 
vania: 

The Petition of H. J. Schaad, of Mildred, in the County 
of Sullivan, State of Pennsylvania, respectfully represents: 

That T. F. Barrett stands charged as appears by the an¬ 
nexed exemplified record from the Court of Quarter Ses- 
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sions in and for the County of Sullivan, and in the Com¬ 
monwealth of Pennsylvania, which said record contains 
Inter Alia a copy of the Indictment found against the said 
T. F. Barrett for the crime of Obtaining money under 
False Pretence; committed in the County of Sullivan and 
State of Pennsylvania, on or about September 14th, 1918; 
that T. F. Barrett was in the said county and state at the 
time of the commission of the said offense; that he was duly 
arrested and indicted November 17th, 1919; that he fled 
from the state of Pennsylvania, and is now, as your peti¬ 
tioner verily believes, in the City of Washington, District 
of Columbia, a fugitive from the justice of this state, said 
belief being founded on the following information, to-wit: 
That your petitioner has caused diligent search to be made 
and has received creditable information that the said T. F. 
Barrett is now a resident of the city of Washington, Dis¬ 
trict of Columbia; that the said fugitive is desired in order 
that he may be tried for the commission of the said crime; 
that there is sufficient evidence that can and will be produced 
at his trial to justify his conviction; that any delay which 
may have occurred in the prosecution of the said offense 
was unavoidable for the following reasons, to-wit: When 
this case was ready for trial on the part of the Common¬ 
wealth the defendant was called in open court and did not 
appear, whereupon his sureties were called upon to pro¬ 
duce him, but it appeared that the said T. F. Barrett had 
fled from the state and could not be produced; whereupon 
the recognizance was duly forfeited and a capias awarded, 
but until recently the whereabouts of the said T. F. Barrett 
could not be ascertained. 

Wherefore, your Petitioner prays that a Requisition may 
issue, directed to the Chief Justice of the Supreme Court, 
of the District of Columbia, for the arrest and delivery of 
the said fugitive, and that J. Brady Bigger, High Sheriff of 
the County of Sullivan, Commonwealth of Pennsylvania, 
may be appointed agent on behalf of said State to go after, 
receive, and return him the said T. F. Barrett, to the said 
County of Sullivan for trial. 

H. J. SCHAAD. 

Commonwealth of Pennsylvania, 

County of Sullivan, ss: 

H. J. Schaad, being duly sworn, doth depose and say, that 
the statements contained in the foregoing petition are true, 
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that the application for a Requisition is made in good faith, 
and not for the purpose of enforcing the collection of a 
debt, or for any private purpose whatever, but with a view 
to prosecute to conviction the charge against the said fugi¬ 
tive, and that the agent named has no private interest in the 
arrest of the said fugitive. 

H. J. SCHAAD. 

Sworn to and subscribed before me this seventh day of 
September, A. D. 1925. 

[seal.] ALBERT F. HEESS, 

Clerk of the Court of Quarter Sessions. 

Certificate of District Attorney. 

1, John G. Scouton, Jr., District Attorney for Sullivan 
County, by J. H. Thayer, Deputy District Attorney, duly 
appointed and authorized as such, as provided by law, by 
said District Attorney, who is incapacitated by illness, do 
hereby certify that I have carefully examined the case in 
which the foregoing application is made and do approve of 
said application, and I do further certify: 

(1) . That the full name, properly spelled, of the person 
for whom extradition is asked, is Thomas F. Barrett, and 
the name of the agent proposed is J. Brady Bigger, who is 
a resident of Laporte, in the County of Sullivan and State 
of Pennsylvania, and is the High Sheriff of the said County 
of Sullivan. 

(2) . That, in my opinion, the ends of public justice re¬ 
quire that said fugitive be brought to this county for trial 
at the public expense. 

(3) . That I believe I have sufficient evidence to secure 
the conviction of said fugitive. 

(4) . That the person named as agent is a proper person 
and that he has no private interest in the arrest of said 
fugitive. 

(5) . That no former application for a requisition for said 
fugitive, growing out of the same transaction, has been 
made. 

(6) . That said fugitive fled from this State following his 
indictment for the offence charged against him and it is be¬ 
lieved is now residing in the city of Washington, District of 
Columbia. 
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(7) . That this application is not made for the purpose 
of enforcing the collection of a bebt or for any private 
purpose, whatever; and if the requisition now applied for 
be granted, the criminal proceedings shall not be used for 
any such object. 

(8) . The crime of which said fugitive stands charged is 
obtaining money by false pretence. 

(9) . That any delay which has occurred in the prosecu¬ 
tion of said offense and in the application for requisition 
was unavoidable for the reason that the present where¬ 
abouts of said fugitive could not be ascertained until this 
time. 

(10) . I am satisfied that the expenses attending the ex¬ 
tradition of said fugitive shall be charged upon this county, 
and I will take the proper means to obtain them. 

JOHN G. SCOUTON, Jr., 
District Attorney for the County of 
Sullivan , by Deputy District Attor¬ 
ney and duly appointed and author¬ 
ized as such, as provided by laic, 
by District Attorney, who is inca¬ 
pacitated by illness. 

J. H. THAYER. 

(Endorsed:) Commonwealth of Pennsylvania vs. T. F. 
Barrett. In the Court of Quarter Sessions of Sullivan 
County, Pennsylvania. No. 11, September Sessions 1919. 
Charge: Obtaining money by False Pretence. Filed in the 
office of the Secretary of the Commonwealth, September 
—, 1925. Approved September —, 1925.-, Sec¬ 

retary of the Commonwealth. Executive Chamber, Penn¬ 
sylvania, -, 1925.-, Governor. 

Among the records and proceedings enrolled in the Court 
of Quarter Sessions in and for the County of Sullivan, in 
the ( ommonwealth of Pennsylvania, to No. 11, September 
Term, 1919, is contained the following: 
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Copy of - Quarter Sessions Docket Entry. 

Proceedings from the Docket of E. G. Sylvara, J. P. Cer¬ 
tified August 19, 1919. 

Commonwealth of Pennsylvania 


vs. 

T. F. Barrett. 

Charge: Obtaining Money under False Pretences. 

Prosecutor: H. J. Schaad, President First National Bank 
of Mildred, Pa. 

July 16, 1919.—Warrant issued to C. E. Donlon, Con¬ 
stable of Colley Township, on information of H. J. Schaad, 
President First National Bank of Mildred, Pa. 

July 29, 1919.—Defendant arrested and taken by C. E. 
Donlon, Constable of Colley Township, before Charles Kal- 
tenhauser, an Alderman of the City of Pittsburgh, where 
he entered bail in the sum of One Thousand Dollars, with 
John Harper Adams as his surety, conditioned for the ap¬ 
pearance of the said T. F. Barrett at the next term of the 
Court of Quarter Sessions of Sullivan County. 

Entered and Filed August 21, 1919. 

Sept. 2, 1919.—Dft. & bail called & not appearing, rec¬ 
ognizance forfeited to be respited on defendant’s appear¬ 
ing at next term & case cont’d. By the Court. (See Trial 
List No. 5, Page 38.) 

November 17, 1919.—Grand Jury find a True Bill. In¬ 
dictment filed and case continued. (See Trial list No. 5, 
Page 40.) 

November 17, 1919.—A True Bill. P. L. Messersmith, 
Foreman. 

January 15, 1920. Recognizance of T. F. Barrett, De¬ 
fendant, dated November 24, 1919, in the sum of Three 
Thousand Dollars, with the National Surety Company, as 
Surety, conditioned for the appearance of Defendant at 
Starch Sessions, 1920, approved by the President Judge 
and filed. (See Files.) 

Taken and acknowledged this 24 day of November, 1919, 
before Charles E. Terry, President Judge of said Court 
of Quarter Sessions of Sullivan County. 

CHAS. E. TERRY, P. «7. 
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January 26, 1920.—Commonwealth Bill of Costs at Sep¬ 
tember Sessions, 1919, tiled. (See Files.) Amount, $25.92. 

January 26, 1920.—Commonwealth Bill of Costs at No¬ 
vember Sessions, 1919, filed. (See Files.) Amount, $22.94. 

March 23, 1920.—Order of Court, forfeiting Recogniz¬ 
ance filed. (See Files and C. M. B. No. 9, Page —.) 

And now, to-wit, March 23, 1920, T. F. Barrett, the above 
named Defendant, failing to appear, upon motion of J. H. 
Thayer, District Attorney, the Defendant, T. F. Barrett, 
and the National Surety Company of New York, each being 
called three times in Open Court, by the Court Crier, as 
legally required, and neither the said Defendant, or the 
said Surety appearing or responding, the Recognizance in 
this case is forfeited, the same to be respited upon the ap¬ 
pearance of the Defendant, T. F. Barrett, at next term of 
the court of Quarter Sessions of Sullivan County. 

By the Court. 

ALONZO T. SEARLE, 

P. J. 22 nd Judicial District , Specially Presiding. 

March 24, 1920.—Recognizance forfeited to be respited 
upon the Appearance of Defendant at next Term. Searle, 
Judge. (See Trial List No. 5, Page 43.) 

June 14, 1920.—Recognizance forfeited case continued. 
Capias for Dft. ordered. To be respited upon his renew¬ 
ing his Recognizance on or before June 22, 1920. By the 
Court. (See Trial List No. 5, Page 48.) 

June 14, 1920.—Order for Capias filed. (See Files.) 

June 14, 1920.—Recognizance of T. F. Barrett, Defend¬ 
ant, dated June 9, 1920, in the sum of Five Thousand Dol¬ 
lars, with the National Surety Company as Surety, con¬ 
ditioned for the Appearance of Defendant on June 14, 1920, 
approved by the Court and filed. (See Files.) 

June 14, 1920.—Approved. By the Court. 

August 4, 1920.—Capias issued and placed in hands of 
George Detrick, Sheriff. 

September 9, 1920.—Case continued. (See Trial List 
Yol. 5, Page 52.) 

September 9, 1920.—Order striking off Forfeiture of Rec¬ 
ognizance filed. (See Files and C. M. B. No. 10, Page —.) 

Now, September 9, 1920, above case having been con¬ 
tinued to November Term, 1920, and Defendant having 
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entered into his Recognizance in the sum of $5 Five Thou¬ 
sand Dollars ($5,000.00), for his Appearance at said Term, 
the Recognizance heretofore forfeited to-wit: on the Four¬ 
teenth day of June, 1920, is hereby Respited and the Order 
of Forfeiture is stricken off. 

Bv the Court. 

CHAS. E. TERRY, 

President Judge . 

September 9, 1920.—Recognizance of T. F. Barrett, De¬ 
fendant, dated September 9, 1920, into the sum of Five 
Thousand Dollars, with the National Surety Company, as 
Surety, conditioned for the appearance of Defendant at the 
next Court of Quarter Sessions, 1920, taken in Open Court 
and filed. (See Files.) 

Nov. 16, 1920.—Deft, not appearing, his Recognizance 
was forfeited, to be respited upon his entering Bail 30 days 
before next Term, Capias awarded. By the Court. (See 
Trial List Vol. 5, Page 58.) 

November 16, 1920.—Sheriff Returns: 

I went to Pittsburgh Aug. 30,1920, and remained till Sep¬ 
tember 2nd, 1920. I did not find Defendant there. He 
appeared at Court on Sept. 6th and renewed his bail, when 
I released him from custody. So Ans. 

GEORGE DETRICK, 

Sheriff . 

(With aff.) 

March 17, 1921.—Capias issued to George Detrick, 
Sheriff. 

Mch. 28,1921, cont’d.—At request of dft. (See Trial List 
Vol. 5, Page 62.) 

April 29, 1921.—Recognizance of T. F. Barrett, Defend¬ 
ant, dated, taken and acknowledged and subscribed before 
Chas. E. Terry, P. J., April 28, 1921, in the sum of Ten 
Thousand Dollars, with the National Surety Company as 
Surety, conditioned for the Appearance of Defendant at 
the next Court of Quarter Sessions, filed. (See Files.) 

March 28, 1921.—Order of Continuance filed. (See Files 
and C. M. B. No. 10, Page 311.) 

Now, March 28th, 1921, it appearing by affidavits 
of Physicians presented to the Court, that the De- 
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fendant above named is at present confined in a Hospital at 
Philadelphia suffering from an illness which renders it 
dangerous to his health to require his presence before the 
Court at this time, and there being no objections on the 
part of the Commonwealth, the above cases are continued 
to June Term, 1921, and the Defendant is directed to ap¬ 
pear before this Court during this term, or before the Presi¬ 
dent Judge thereof, within thirty days from this date, and 
enter into his Recognizance in the sum of Ten Thousand 
Dollars for his Appearance at said June Term. 

By The COURT. 

April 29, 1921.—Order striking off Forfeiture of Recog¬ 
nizance filed. (See Files and C. M. B. No. 10, Page 328.) 

Now, April 28, 1921, the Defendant above named having 
appeared before the Hon. Chas. E. Terry, President Judge 
of the above Court, and entered his Recognizance, with the 
National Surety Company of New York as Surety, condi¬ 
tioned that he be and appear before said Court of Quarter 
Sessions of Sullivan County, Pa., on Monday, the 13th day 
of June next at two o’clock P. M., and not depart the same 
without leave, said Recognizance being in the sum of Ten 
Thousand Dollars. 

Therefore all Forfeitures hereof are declared on any 
Recognizance heretofore entered, by said Defendant, on 
which the National Surety Company of New York, is Surety, 
are hereby striken off, and the said National Surety Com¬ 
pany, is hereby released and discharged from any and all 
liability thereon. 

By the Court. 

CHAS. E. TERRY, P. J. 

June 16, 1921.—Deft. T. F. Barrett, called in Open 
Court, and not appearing his Recognizance in this 
case is forfeited, to be respited on his appearing at the next 
Term of this Court. Case. Con’d. (See Trial List Vol. 5, 
Page 66 and C. M. B. No. 10, Page 341.) 

^September 8, 1921.—Jury called and sworn. 

September 9th, 1921.—Recognizance of T. F. Barrett, De¬ 
fendant, dated, taken, acknowledged and subscribed in 
Open Court before Andrew B. Smith, P. J., 34 Judicial Dis¬ 
trict of Pennsylvania, Specially Presiding, September 9, 
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1921, in the sum of Ten Thousand Dollars, with the National 
Surety Company as Surety, conditioned for the Appearance 
of Defendant on the 3rd Monday of November, 1921, filed. 
(See Files.) 

September 9, 1921.—Order Striking off Forfeiture of 
Recognizance filed. (See Files and C. M. B. No. 10, Page 

-•) 

Now, September 9,1921, the Defendant in the above cases, 
having appeared, and having entered into his Recognizance 
in the sum of Ten Thousand Dollars, conditioned for his 
Appearance at November Sessions, 1921, the forfeiture of 
the former Recognizance heretofore entered, to-wit: on 
June 16th, 1921, is hereby stricken from the record. 

Bv the Court. 

ANDREW B. SMITH, 

P. J. 34 th Judicial Dist. of Pa., 

Specially Presiding. 

Sep. 9, 1921.—Cont’d to Nov. Sess. 1921, on request of 
Dft.; consented to by Dist. Atty., Prosecutor, and Private 
Counsel. (See Trial List No. 5, Page 69.) 

Nov. 22, 1921.—Deft, being 4 called and not appearing, his 
bail called in Open Court, def’t’s Recognizance is for¬ 
feited to be respited on his renewing his Bail at or 
before next Term; and the case is continued & Capias 
awarded for Deft. By the Court. (See Trial List No. 5, 
Page 73.) 

March 28, 1922.—Case called and Deft, not appearing the 
case is continued until next Term and a capias is ordered 
for his arrest. By the Court. (See Trial List No. 5, Page 
98.) 

June 12, 1922.—Cont’d by Agreement. (See Trial List 
No. 5, Page 104.) 

Sept. 4, 1922.—Cont’d on motion of Deft. (See Trial 
List No. 5, Page 109.) 

November 20, 1922.—Cont’d. (See Trial List No. 5, 
Page 113.) 

March 26, 1923.—Cont’d. (See Trial List No. 5, Page 
117.) 

June 11, 1923.—Cont’d by Agreement. (See Trial List 
No. 5, Page 123.) 


12 


September 3, 1923.—Cont’d. (See Trial List No. 5, 
Page 129.) 

Nov. 19, 1923.—Cont’d (See Trial List No. 5, Page 133.) 
March 24, 1924.—Cont’d by Agreement. (See Trial List 
No. 5, Page 140.) 

June 9, 1924.—Cont’d by Agreement. (See Trial List 
No. 5, Page 148.) 

September 1, 1924.—Cont’d by Agreement. (See Trial 
List No. 5, Page 157.) 

November 17, 1924.—Cont’d by Agreement. (See Trial 
List No. 5, Page 166.) 

March 23,1925.—Cont’d. (See Trial List No. 5, Page 172.) 
June 8, 1925.—Cont’d by Agreement. (See Trial List 
No. 5, Page 179.) 

(Copy of Transcript.) 

State of Penna., 

County of Sullivan, ss: 

Commonwealth Case No. 243. 

Commonwealth 


vs. 

T. F. Barrett 
Information. 

Information Attached. 

Warrant. 

Warrant attached, and made a part of this transcript, 
as Recorded on my docket. 

Constable f s Return. 

Now, to-wit: August 16, 1919, Constable makes return: 
I respectfully return within Warrant, that on July 29, 1919, 
I arrested the within named T. F. Barrett at the City of 
Pittsburgh, in the County of Allegheny, State of Penna., and 
he, the said T. F. Barrett requesting that he be permitted 
to enter bail for his Appearance at the Court of Quarter 
Sessions of Sullivan County, to answer the charge pre¬ 
ferred against him as stated in within warrant was by me 
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taken before Charles Kaltenhauser, an Alderman of said 
City of Pittsburgh, and thereupon entered bail in the sum of 
One Thousand Dollars, with John Harper Adams as 
Surety, conditioned for the Appearance of the said T. F. 
Barrett at the next term of the Court of Quarter Sessions, 
of Sullivan County, to be liolden at LaPorte, Pa., on the 
First day of September Term next to answer to the charge 
preferred and not to depart the Court without leave; where- 
upon I released the said T. F. Barrett from my custody. 
So Answers. 

C. E. DONLON, 

Const, of Colley Twp. 


Sworn to and subscribed before me this 16" day of 
August 1919. 


E. G. SYLVARA, J. P. 


Recognizance to Quarter Sessions. 
Recognizance of Bail attached. 

I hereby Certify that the foregoing is a true and correct 
Transcript as it appears upon my Docket. 

Witness my hand and Official seal this 19" day of August, 
A. D. 1919. 

[official seal.] E. G. SYLVARA, 

Justice of the Peace. 

# 

My commission expires 1st Monday in Jan., 1920. 


(Indorsed on back:) Transcript. In the Court of Ouarter 
Sessions of Sullivan County. No. 11, September Sessions, 
1919. Commonwealth vs. T. F. Barrett. Filed August 21, 
1919. Albert F. Heess, Clerk. 


(Copy of Information.) 


Commonwealth Case No. 242. 

State of Pennsylvania, 

County of Sullivan, ss: 

Personally appeared before the subscriber, a Justice of 
the peace in and for the above-named County, H. J. Scliaad, 
who having been sworn according to law deposes and says 
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that he is the President of the First National Bank cf 
Mildred, Pa. and that he is a stockholder in said Bank. 
That on or about September 14th, 1918, one T. F. Barrett 
did at the County of Sullivan, State of Pennsylvania, draw 
a check upon the Old Colony Trust Company, a Banking- 
House in the City of Boston, in the State of Massachusetts 
for the sum of Two Thousand Seven Hundred and Fifty 
Dollars to which he signed the names “Cambria & Eastern 
Coal Company, T. F. Barrett, Vice President,” which 
Check was drawn payable to “ourselves.” 

That later, to-wit: on or about September 18th, 1918, at 
the County of Sullivan, aforesaid, the said T. F. Barrett 
did negotiate said Check to the First National Bank of 
Mildred, Pa., a banking corporation, and did thereby obtain 
from said Bank the sum of Two Thousand Seven Hundred 
and Fifty Dollars in good and lawful money of the United 
States. 

That at the time the said T. F. Barrett drew said Check 
and at the time he negotiated the same to the First Na¬ 
tional Bank of Mildred, Pa., he the said T. F. Barrett knew 
full well that neither he nor the Cambria and Eastern Coal 
Company had upon deposit and subject to check at the 
aforesaid banking house of Boston known as Old Colony 
Trust Company a sufficient sum of money with which to pay 
said Check and that neither he nor the said Coal Company 
had at any time previous nor at the time of his drawing 
and negotiating said Check as aforesaid sufficient funds 
upon deposit at the said banking house of Boston, Massa¬ 
chusetts, for the payment of the said Check, above de¬ 
scribed and the said T. F. Barrett well knew at the time 
of drawing said Check and at the time he negotiated the 
same as aforesaid, that the same would not be honored nor 
• paid by the said Old Colony Trust Company and that the 
said T. F. Barrett did in the manner aforesaid at the 
Countv aforesaid obtain from the First National Bank of 
Mildred, Pa. aforesaid money to the amount of Two Thou¬ 
sand Seven Hundred Fifty Dollars by false pretences and 
with intent to cheat and defraud the First National Bank 
of Mildred, Pa., and the stockholders therein, and did so 
cheat and defraud said Bank and its stockholders, contrary 
to the Act of Assemblv in such case made and provided. 

H. J. SCHAAD. 
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Sworn to and subscribed before me this 16 dav of July, 

A. D. 1919. 

[official seal.] E. G. SYLVARA, 

Justice of the Peace. 

My commission expires 1st Monday in Jan., 1920. 

(Copy of Warrant.) 

Commonwealth of Pennsylvania, 

Sullivan County , ss: 

To the constable of Colley township or next constable in 

said county, Greeting: 

Whereas complaint has this day been made unto the 
subscriber, one of the Justices of the Peace in and for sail 
County, on oath of H. J. Schaad, that on or about Septem¬ 
ber 14th, 1918, one, T. F. Barrett, did at the County of 
Sullivan, State of Pennsylvania, draw a check upon the 
Old Colony Trust Company, a Banking House in the Citv 
of Boston, in the State of Massachutts, for the sum of Two 
Thousand Seven Hundred and Fiftv Dollars to which he 
signed the names “Cambria and Eastern Coal Company,” 
T. F. Barrett, Vice-President,” which Check was drawn 
payable to “ourselves.” 

That later to wit: on or about September 18th, 1918. at 
the County of Sullivan, aforesaid, the said T. F. Barrett 
did negotiate said Check to the First National Bank of 
Mildred, Pa. a Banking Corporation, and did thereby ob¬ 
tain from said Bank the sum of Two Thousand Seven 
Hundred and Fifty Dollars in good and lawful money of 
the United States. 

That at the time the said T. F. Barrett drew said Check 
and at the time he negotiated the same to the First National 
Bank of Mildred, Pa., he the said T. F. Barrett knew full 
well that neither he nor the Cambria and Eastern Coal 
Company had upon deposit and subject to check at the 
aforesaid Banking House of Boston known as Old Colonv 
Trust Company a sufficient sum of money with which to 
pay said Check and that neither he nor said Coal Company 
had at any time previous nor at the time of his drawing 
and negotiating said check as aforesaid sufficient funds 
upon deposit at the said Banking House of Boston, for the 
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payment of the said Check, above described, and the said 

T. F. Barrett well knew at the time of drawing said check 

and at the time he negotiated the same as aforesaid that the 

same would not be honored nor paid by the said Old Colony 

Trust Company, and that the said T. F. Barrett did in tV* 

manner aforesaid at the Countv aforesaid obtain from the 

%> 

First National Bank of Mildred, Pa., aforesaid money to 
the amount of 2750.00 by false pretences and with intent 
to cheat and defraud the First National Bank of Mildred, 
Pa., and the stockholders therein and did so cheat and de¬ 
fraud said Bank and its stockholders, Contrary to the Act 
of Assembly in such case made and provided. 

These, therefore, are to command you to take the body 

of the said T. F. Barrett if he can be found in said countv, 
• * • • • * 
and bring him before our said Justice, to answer said com¬ 
plaint, and further to be dealt with according to law. 

Witness our said Justice at Dushore, Sullivan County. 
Pennsylvania, this 16th dav of July A. D. 1919. 

[official seal.] E. G. SYLVARA, 

Justice of the Peace. 

My commission expires 1st Monday in Jan., 1920. 

(Indorsed on back:) No. 243. July 16", 1919. Common¬ 
wealth vs. T. F. Barrett. Warrant. Constable’s costs. 
850 miles circular travel @ 10 cents per mile, $85.00; serv¬ 
ing warrant, $—; Return, $.25. 

(Copy of Indictment.) 

In the Court of Quarter Sessions of the Peace in and for 
the County of Sullivan, September Sessions, 1919. 

The Grand Inquest of the Commonwealth of Pennsyl¬ 
vania, inquiring for the body of the County of Sullivan, 
upon their oaths and affirmations, do present that T. F. 
Barrett, Yeoman, late of the County of Sullivan, in the 
Commonwealth of Pennsylvania, heretofore, on the Four¬ 
teenth day of September, A. D. 1918, did at the County of 
Sullivan, State of Pensylvania, and within the jurisdiction 
of this Court, draw a Check upon the Old Colony Trust 
Company, a banking-house in the City of Boston, in the 
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State of Massachusetts, for the sum of two thousand seven 
hundred and fifty dollars, to which he signed the names 
Cambria and Eastern Coal Company, T. F. Barrett, Vice 
President, which Check was drawn payable to ‘ i ourselves.” 

That later, to-wit, on or about September 18th, 1918, at 
the County of Sullivan, State of Pennsylvania, aforesaid, 
and within the jurisdiction of this Court, the said T. F. Bar¬ 
rett, unlawfully, knowingly, wilfully and designedly, did 
then and there falsely pretend and represent to the First 
National Bank of Mildred, Pa., a banking corporation, that 
the said Cambria and Eastern Coal Company had on de¬ 
posit with the said Old Colony Trust Company, sufficient 
funds for the payment of the aforesaid check, and did then 
and there negotiate said check to the said First National 
Bank of Mildred, Pa. and did then and there thereby ob¬ 
tain from said Bank the sum of two thousand seven hundred 
and fifty dollars, in good and lawful money of the United 
States being the property of the said First National Bank 
of Mildred, Pa., and its stockholders. 

That at the time the said T. F. Barrett drew said Check 
and at the time he negotiated the same to the First Na¬ 
tional Bank of Mildred, Pa., he, the said T. F. Barrett, knew 
full well that neither he nor the Cambria and Eastern Coal 
Company had upon deposit and subject to Check at the 
aforesaid bankinghouse of Boston known as Old Colony 
Trust Company, a sufficient sum of money with which to 
pay said check and that neither he nor the said Coal Com¬ 
pany had at any time previous nor at the time of his draw¬ 
ing and negotiating said Check as aforesaid sufficient funds 
upon deposit at the banking house of Boston, Massachu¬ 
setts, for the payment of the said Check, above described, 
and the said T. F. Barrett well knew at the time of drawing 
said check and at the time he negotiated the same as afore¬ 
said, that the same would not be honored nor paid by the 
said Old Colony Trust Company, and that the said T. F. 
Barrett did in the manner aforesaid at the countv afore- 
said obtain from the First National Bank of Mildred, Pa., 
aforesaid, money to the amount of two thousand seven hun¬ 
dred and fifty dollars by false Pretences and with intent to 
cheat and defraud the First National Bank of Mildred, Pa., 
and the stockholders therein, and did so cheat and defraud 
said bank and its stockholders, 
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Contrary to the Act of Assembly in such case made and 
provided, and against the peace and dignity of the Com¬ 
monwealth of Pennsylvania. 

J. H. THAYER, 
District Attorney. 

(Indorsed on back:) No. 11, September Sessions, 1919. 
The Commonwealth of Pennsylvania versus T. F. Barrett. 
Indictment for obtaining money Fraudulently. Prosecutor: 
First National Bank, Mildred, Pa. A true bill. November 
17, 1919. P. L. Messersmith, Foreman. Filed November 
17, 1919. Albert F. Heess, Clerk. Now, September 8, 1921, 
defendant, by his attorney, plead not guilty. H. S. Hard¬ 
ing, Attorney for Defendant. J. H. Thayer, District Attor¬ 
ney. Witnesses: 1. H. J. Scliaad; 2. Wm. J. Schaad; 3. 
Arthur Miner. 

Commonwealth of Pennsylvania, 

County of Sullivan, ss: 

I, Albert F. Heess, Clerk, of the Court of Quarter Ses¬ 
sions in and for said County, do hereby certify that the 
foregoing is a full, true and correct copy of the whole record 
of the case therein stated, wherein Commonwealth of Penn¬ 
sylvania, is Prosecutor, and T. F. Barrett, is Defendant, so 
full and entire as the same remains of record before the 
said Court at No. 11 of September Term, A. D. 1919. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said Court, this fifth day of September, 
A. D. 1925. 

[seal.] ALBERT F. HEESS, 

Clerk of the Court of Quarter Ses¬ 
sions of Sullivan County, Penn¬ 
sylvania. 

I,Charles E. Terry. President Judge of the 44th Judicial 
District composed of the Counties of Wyoming and Sullivan, 
do certify that Albert F. Heess, by whom the annexed rec¬ 
ord, certificate and attestation were made and given, and 
who in his own proper handwriting thereunto subscribed 
his name and affixed the seal of the Court of Quarter Ses¬ 
sions, of said County, was at the time of so doing and now 
is Clerk of the Court of Quarter Sessions, in and for said 
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County of Sullivan, in the Commonwealth of Pennsylvania, 
duly commissioned and qualified, to all of whose acts as 
such full faith and credit are and ought to be given, as well 
in Courts of judicature as elsewhere and that the said 
record, certificate and attestation are in due form of law, 
and made by the proper officer. 

CHAS. E. TERRY, 

President Judge. 

Commonwealth of Pennsylvania, 

County of Sullivan, ss: 

I, Albert F. Heess, Clerk of the Court of Quarter Ses¬ 
sions in and for the said County, do certify that the Hon¬ 
orable Charles E. Terry, by whom the foregoing attesta¬ 
tion was made, and who has thereunto subscribed his name, 
was at the time of making thereof and still is President 
Judge of the Court of Common Pleas, Orphans’ Court and 
CHvt of Quarter Sessions of the Peace in and for said 
County, duly commissioned and qualified; to all whose acts 
as such, full faith and credit are and ought to be given, as 
well in Courts of judicature as elsewhere. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said Court, this Fifth day of September 
A. D. 1925. 

[seal.] ALBERT F. HEESS, 

Prothonotary. 

(Endorsement:) In the Court of Quarter Sessions of 
Sullivan County. No. 11, September Sessions, 1919. Com¬ 
monwealth of Pennsylvania vs. T. F. Barrett. Exempli¬ 
fied record from Sullivan County, State of Pennsylvania. 

In the Supreme Court of the District of Columbia. 

No. 1236. 

In re Thomas F. Barrett. Habeas Corpus. 

Order. 

This cause having been, on heretofore, to wit, the 13th 
day of January, 1926, come on for hearing, upon peti¬ 
tioner’s amendment to his Petition for writ of habeas cor- 



20 


pus, and the demurrer hereto filed by the respondent, it is 
by the Court, this 22nd day of October, A. D. 1926, 

Ordered, iiuiiq pro tunc, that the said demurrer be, and 
the same hereby is sustained. 

WILLIAM HITZ, 

Justice. 

To the aforegoing- order of the Court the petitioner, 
through his counsel, in open court, duly noted an excep¬ 
tion. 

W. H., Justice. 

We consent to the entry of the aforegoing order. 

R. H. McNEIL, 

JOHN W. MAHER, 

Attorneys for Petition-. 
NEIL BURKINSHAW, 

Asst. U. S. Attorney, Attorney for Respondent. 

A true copy. 

Test: 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By W. W. MACKALL, 

Asst. Clerk. 

[Endorsed:] No. 1236, Supreme Court, D. C. In re 
Thomas F. Barrett. Habeas corpus. Addition to record 
per stipulation of counsel. Robert H. McNeill, Attorney- 
at-law, Woodward Building, Washington. Court of Ap¬ 
peals, District of Columbia. Filed Nov. 1, 1926. Henry 
W. Hodges, clerk. 
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In The 

Court of Appeals of the District of Columbia 

April Term, 1926 


No. 4474 


Special Calendar 


THOMAS F. BARRETT, Appellant 

v. 

J. BRADY BIGGER, Agent of the State of 
Pennsylvania, Appellee 


BRIEF OF APPELLANT 


HISTORY OF THE CASE 

The appellant, Thomas F. Barrett, was apprehended and 
arrested in the District of Columbia on a warrant of the 
Supreme Court of the District of Columbia and held to answer 
to the requisition of the Governor of the State of Pennsylvania, 
which required that he be delivered to that State as a fugitive 
from the justice thereof, there to answer on trial an indictment 
found against him and charging the crime of “obtaining money 
under false pretence8. ,, 

Appellant was arraigned for hearing, on the requisition 
papers, before the then acting Chief Justice of the Supreme 
Court of the District of Columbia, and conceding his identity, 
was, by order of the said acting Chief Justice, delivered to 
appellee herein, as the agent of the State of Pennsylvania, for 
transportation to that State. 

While in the custody of appellee and before extradition, a 
petition for a Writ of Habeas Corpus was filed and a writ 
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thereon issued, commanding appellee, in response thereto, to 
produce appellant before that court, together with the cause 
of his detention. 

Appellant was released, on bond, for further proceedings, 
and on the second day of November, 1925, appellee filed his 
answer to the petition and the return to the Writ of Habeas 
Corpus. (R., p. 5.) 

On the 11th day of January, 1926, with leave of court first 
had, appellant filed an amendment to his original petition for 
the Writ of Habeas Corpus (R., p. 6) to which said amend¬ 
ment to the petition appellee filed a demurrer (R., p. 8) and 
the cause came on for the hearing on the 12th day of January, 
1926, on the original petition, the amendment to the petition, 
the demurrer of appellee, and answer of appellee to the original 
petition for Writ of Habeas Corpus. 

The demurrer to the amendment to the petition was sustained 
by the court with an exception to appellant, and after hearing 
on the original petition and return thereto, the court ordered 
the petition dismissed, the writ quashed, and appellant re¬ 
manded to the custody of appellee as agent of the State of 
Pennsylvania. (R., p. 8.) From this order the present appeal 
has been duly prosecuted to this court. 

ASSIGNED ERRORS 

The assignments of error herein, 12 in number, will be found 
at page 18 of the printed record. 

FIRST ASSIGNMENT OF ERROR 

The court erred in sustaining the demurrer to the amend¬ 
ment to the original petition. 

This assignment is taken up first, not only because it is first 
in chronological order, but because it is believed by counsel to 
be decisive of the case, regardless of the other errors of the 
court.' 
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The amendment to the original petition, a demurrer to 
which was sustained by the trial court and set out on page 0 
of the printed record, briefly alleges the following: 

That, on the 8th day of September, 1921, as appears from 
the requisition papers and particularly from the docket entries 
of the court of Sullivan County, in and for the State of Penn¬ 
sylvania, thereto attached, appellant was, in open court, ar¬ 
raigned to answer the bill of indictment, for trial upon which 
it is now sought to extradite him to the State of Pennsylvania. 
Not only was he arraigned to answer said indictment, but a jury 
was impanelled and sworn to try said cause, which said jury 
was subsequently discharged without the consent of appellant. 
(See supplemental record.) 

That appellant was arraigned to answer this bill of indict¬ 
ment in the State of Pennsylvania and a jury impanelled and 
sworn to make his deliverance in that cause, is a fact, is ap¬ 
parent by the requisition papers themselves, sent here by the 
Governor of the State of Pennsylvania and upon which papers 
it is noyr sought to extradite appellant to that State. It is 
claimed here, as it was in the court below, that this showing on 
the face of the requisition papers, upon which it is sought to 
extradite appellant, conclusively establishes that there is no 
charge of crime pending against him in the State of Pennsyl¬ 
vania to answer which he could be extradited. The arraign¬ 
ment of appellant, the entry of his plea to this very indictment, 
and the impanelling and swearing of the jury, and its subse¬ 
quent discharge, without appellant’s consent, in law, amounts 
to an acquittal of appellant on the charge set forth in said 
indictment. (See supplemental record.) 

Appellant, therefore, takes the stand here, as he did in the 
lower court, in his amendment to the original petition for a 
Writ of Habeas Corpus, that, considering the requisition papers 
in their entirety, as sent here from the State of Pennsylvania, > 
for the purpose of extraditing him to that Statf, A e same do , 
not, on their face, show that there is, at this time, a valid and 
subsisting charge of crime against him in the State of Penn- 



4 


sylvania, to answer which it is sought to extradite him to that 
State. We contend that the said papers showing on their face 
appellant’s plea of “not guilty,” the impanelling and swearing 
of a jury to try his case, and their subsequent discharge without 
his consent, amount, in law, to a verdict of “not guilty” and 
conclusively show T there is no charge in the State of Pennsyl¬ 
vania against him, he having been acquitted of the very charge 
for a trial upon which it is sought to extradite him to that 
State. 

Appellant’s first contention, therefore, is that the requisition 
papers, on their face, fail to substantially allege the commission 
of a crime by appellant in the State of Pennsylvania upon 
w T hich he can be tried, if extradited, and secondly; that having 
been acquitted, in law T , of the offense charged in said indict¬ 
ment, by reason of the impanelling and swearing and discharge 
of a jury as aforesaid that justice with respect to that case has 
been fully satisfied wuthin the State of Pennsylvania and that 
he is, therefore, not a fugitive from the justice of that State 
within the meaning of the Federal Constitution, and the pro¬ 
visions thereof, relative to inter-state extradition. 

With these two propositions, we shall deal under the first 
assignment of error as above, taking them in the order herein¬ 
above presented: 

In the case of Watts v. Splain, 51 Appls. D. C., 129, this 
court specifically held that a habeas corpus case, after the issu¬ 
ance of a warrant of extradition, there were and are but two 
questions open to be inquired into by the court, or by this 
court, on appeal this court in that cause holding: 

If the requisition papers are regular on their face, the 
only question open for investigation, under Habeas Corpus, 
to secure discharge of extradition warrant, is whether the 
person was in the demanding State when the offense was 



to whom such a demand is presented, before he can law¬ 
fully comply with it, first, that the person demanded is sub- 
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stantially charged with a crime against the laws of. the 
state from whose justice he is alleged to have fled, by, an 
indictment or an affidavit, certified as authentic, by the 
governor of the state making the demand; and, second, 
that the person demanded is a fugitive from the justice 
of the state the executive authority of which makes the 
demand. The first of these prerequisites is a question of 
law, and is always open upon the face of the papers to • 
judicial inquiry, on an application for a discharge under 
a writ of habeas corpus. 

Roberts v. Reilly, 116 U. S., 80, 95, 97; 29 L. Ed., 544; 

6 Sup. Ct. Rep., 291. • 

A similar view was taken by this court and a similar holding 
made in the case of Ellison v. Splain, 49 Appls. D. C., 99, and 
by the Supreme Court of the U. S. in Riddinger v. Commissioner 
of Police, 245 U. S., 128, 135; 39 Sup. Ct., 141; 48, 62 L. 193. 

There is, therefore, no question under the decisions applica¬ 
ble in this class of case, that there are but two questions to be 
inquired into by this appeal: 

1. Are the papers on their face regular in form, that is, do 
they state substantially a charge of crime against the accused 
upon which he can be tried if extradited? 9 

2. Is the accused a fugitive from the justice of the demand¬ 
ing state ? 

1. THE REQUISITION PAPERS HEREIN ARE NOT 
REGULAR IN FORM AND DO NOT SUBSTANTI¬ 
ALLY STATE A CHARGE OF CRIME AGAINST 
THE ACCUSED UPON WHICH HE CAN BE TRIED 
• IF EXTRADITED. 

Appellant/s position is that the requisition papers herein on 
their face show that he has been, in law, acquitted of the offense 
sought to be charged therein; in other words, appellant claims 
that the requisition papers herein, on their face, showing^his 
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acquittal, in law, make it apparent that it is impossible, in law, 
to again try him on this charge, for that so to do would be to 
twice put him “in jeopardy” of life or limb for the same of¬ 
fense, in violation of the 5th Amendment of the Federal Con¬ 
stitution and the Bill of Bights of the State of Pennsylvania. 

Two questions present themselves on the face of the extradi¬ 
tion papers on this phase of the case for consideration by this 
■ court: 

(a) Do the facts as above, to wit, the arraigning of appellant, 
the entry of his plea of “not guilty,” the impanelling and 
swearing of a jury to make his deliverance, and the subsequent 
discharge of that jury without his consent constitute “former 
jeopardy” ? 

(b) If a case of “former jeopardy” is made out in appellant’s 
petition herein, is such plea effective herein as a bar to extradi¬ 
tion? 

The above points will be considered in the order in which 
they are presented. 

“JEOPARDY” is defined in Anderson's Dictionary of Law, 
p. 572, as follows: 

A person is in legal “jeopardy” when put upon trial 
before a court of competent jurisdiction, under an indict¬ 
ment or information sufficient in form and in substance to 
sustain a conviction, and a jury has-been charged with his 
deliverance, that is, impanelled and sworn. 

That “jeopardy” begins when a full jury is impanelled and 
sworn is conclusive and beyond all controversy: 

On the completing and swearing of the panel, the indict¬ 
ment being good, and the other preliminaries to be ex¬ 
plained further on being perfected, the “jeopardy” of the 
accused begins, but it is absolutely only when the panel is 
full. (Bishop on Criminal Law, 9 ed., sec. 5, p. 752.) 

While there is no jury set $tpart and sworn the defendant 
has not been put in “jeopardy,” but when, according to the 
better opinion, the jury is full, sworn, and added to the 
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other branch of the court, and all preliminaries are com¬ 
pleted, the prisoner has reached that “jeopardy,” from the 
repetition of which our constitutional provisions protect 
him. ( Bishop on Criminal Law, 9 ed., sec. 1015.) 

The decisions of the court of last resort, of the State of 
Pennsylvania, to which it is sought to extradite appellant, are 
in perfect accord and harmony with the above quotations from 
Bishop's work on criminal law. 

That court in the case of Alexander v. Commonwealth, 106 
Pa., page 1, holding as follows: (Quotation from page 9.) 

The trial begins when the jury is charged w T ith the de¬ 
fendant, and that is at the moment a full jury is im¬ 
panelled and sworn. He is not in “jeopardy” before. Up 
to that point the court may postpone the trial, as lawfully 
at one stage of the proceedings as at another. 

And again in accord with the above opinion, is the case of 
McFaddyen v. Commonwealth, 23 Pa., page 12: 

A criminal trial does not begin until the jury is im¬ 
panelled and sworn, and the party is not in “jeopardy” 
until that time. 

There can, therefore, be no doubt, or room for dispute, but 
that the general and accepted rule of law is that in a criminal 
case the accused is in “jeopardy” when the jury is charged with 
the prisoner, that is, when the jury is impanelled and sworn. 

To create an absolute state of “jeopardy,” as above outlined, 
the jury to try the defendant must have been sworn and im¬ 
panelled and subsequently discharged without consent of the 
defendant. The extradition papers, on their face, show the im¬ 
panelling and swearing of the jury, and the record herein con¬ 
tains a stipulation by counsel for appellee and a further judicial 
statement of the trial justice, from which this appeal is being 
prosecuted, that said jury was duly discharged in September, 
1921. 
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It is likewise true, that the record of the court proceedings 
set forth in the requisition papers which show the impanelling 
and swearing of the jury to try appellant, does not show whether 
or not appellant consented to the discharge of that jury, and 
counsel, hereinafter considering the question of the discharge 
of the jury, following the impanelling and swearing of it, as 
a bar to further prosecution for the same offense, will also con¬ 
sider the question of the necessity for the record showing the 
consent, or lack of consent, of appellant thereto. 

DISCHARGE OF THE JURY AFTER IT HAS BEEN 
IMPANELLED AND SWORN IS A BAR TO A FUR- 
TIIEIR PROSECUTION FOR THE SAME OFFENSE. 

The case of IIMans v. Commonwealth, (111 Pa., page 1) is in 
principle the same as the instant case. In that case the jury 
had been impanelled and sw'orn to try the accused and there¬ 
after discharged without the consent of the defendant. Follow¬ 
ing the impanelling and swearing of the jury in that case the 
judge allowed the jury to separate, first obtaining the consent 
of the accused. The following day, feeling that the prisoner had 
no right to consent to the separation of the jury, and that if 
convicted he might urge that fact, the court without the prison¬ 
er’s consent, and over his objection, discharged that jury, and 
called and caused to be sworn another jury. Immediately 
thereupon the accused entered a plea of “former jeopardy,” 
• thereby claiming and alleging that by reason of the discharge 
of the jury impanelled and sworn to make his deliverance, with¬ 
out his consent, he had been once in “jeopardy” and could not 
again be placed in “jeopardy” by the impanelling and swear¬ 
ing of another jury on the same charge. The trial court re¬ 
fused to consider his plea and the case was carried to the 
Circuit Court of the State of Pennsylvania, where the court 
held that by reason of the impanelling and swearing of the first 
jury and its discharge without the consent of the prisoner, he 



had been in “jeopardy” and that his “jeopardy” was complete 
by the discharge of the jury without his consent, the court 
saying : 

At what stage in the prosecution is a person put in 
“jeopardy” to which he shall not be subject the second time 
for the same offense? Undoubtedly, when the trial begins, 
in which he is charged, and in capital offenses that begins 
when a jury is charged with the prisoner. It is so charged 
as soon as the twelve jurors are impanelled and sworn. 
They are sworn well and truly to try the issue between the 
Commonwealth and the prisoner whom they have in charge. 
The trial has begun. The prisoner stands before them, 
with them as his judges, with his life in their hands. . . . 

The court then goes on, at page 8, of the opinion, as follows: 

The discharge of the jury was not caused by any im¬ 
proper conduct of the prisoner during the trial. He did 
not consent to it. It was the action of the court alone, 
and to retrieve w T hat the court thought was its previous 
error. If the right to discharge the jury for an error of 
the court existed at that stage of the trial, we cannot see 
why the same right might not again be invoked if a 
similar error had been committed near the close of the 
trial. If the right to so discharge be conceded to exist, 
then a prisoner may for the same offense be put in 
“jeopardy” of life or limb for an indefinite number of 
times. 

The great safeguard which the law has drawn around 
the prisoner cannot thus be set at naught, to correct any 
error committed by the judge during the trial of the cause. 
Under all of the facts in this case we cannot consider any. 
discretionary power in the court to thus strike down the 
constitutional right of any person on trial for a capital 
offense. It is better than one guilty man escape than to 
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disregard the mandate of the Constitution and establish a 
precedent which might result in many unjust convictions 
in the future. 

The language of the Constitution is imperative. The 
ablest judicial minds w T hich have administered the law in 
this commonwealth have emphasized its protecting power. 
Yielding, then, to the clear command of the former and 
adopting the construction put upon it by our predecessors, 
on this bench, we do not find that the first jury was dis¬ 
charged, under such extreme and overwhelming necessity 
as to subject the prisoner to be again put in “jeopardy” of 
his life for the same offense. 

That the impanelling, swearing, and subsequent discharge 
of the jury, without consent of accused, in a misdemeanor case, 
as well as a capital case, constitutes “jeopardy’’ and is a bar 
to a subsequent prosecution for the same offense, is clearly 
shown in the case of Hines v. The State (25 Ohio State, 134), 
the court stating: 

In a criminal cause (not capital), the discharge of the 
jury without the consent of the defendant, after it had 
been duly impanelled and sworn, but before verdict, is 
equivalent to a verdict of acquittal, unless discharge was 
ordered in consequence of such a necessity as the law re¬ 
gards as imperative. 

The case of the Commonwealth v. Fitzpatrick (121 Pa., 109), 
holds strongly to our contention: 

“Jeopardy” is the peril in which defendant is put when 

• he is regularly charged with a crime, before a tribunal, 

• properly organized, and competent to try him. He mu3t 
under such circumstances submit the sufficiency of his de¬ 
fence to the decision of a jury of his peers. He is in their 
hands, exposed to the danger of conviction, with all its 
consequences, or, in the language of the Bill of Rights, is 
in “jeopardy.” From this “jeopardy” he has to be relieved, 
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if at all, by the verdict of the jury. Unless some over-rid¬ 
ing necessity arises, after the “jeopardy” begins, the trial 

must proceed until it ends in a conviction or an acquittal. 

* 

It is, therefore, we submit on the above authorities, estab¬ 
lished that a person has been in “jeopardy” and that a sub¬ 
sequent trial for the same offense cannot be had, after a jury 
impanelled and sworn has been discharged, without the con¬ 
sent of the accused, excepting and only, that the jury is dis¬ 
charged, by such overwhelming necessity as makes such dis¬ 
charge imperative. The record in this case does not show 
whether the accused consented to the discharge of the jury, nor 
does it show the circumstances under which the jury was dis¬ 
charged, or the necessity, if any, which caused its discharge.. 

I 

FAILURE OF THE RECORD TO DISCLOSE THE CON¬ 
SENT OF APPELLANT, TO THE DISCHARGE OF 
THE JURY, AND ITS FAILURE TO SHOW THE 
NECESSITY, IF ANY, FOR THE DISCHARGE OF 
THE JURY MAKES IT MANDATORY UPON THIS 
COURT TO ASSUME THAT THE JURY WAS DIS¬ 
CHARGED WITHOUT APPELLANT’S CONSENT 
AND THAT THERE WAS NO NECESSITY FOR ITS 
DISCHARGE. 

The law undoubtedly is that if a jury once sworn and im¬ 
panelled is discharged for good and sufficient reasons, the record 
or adjudication showing the discharge of the jury, should and 
must show the reason for its discharge, and if discharged with 
the consent of the accused, should and must show his consent. 
It is likewise good law that the failure of the record or adjudi¬ 
cation to show the reason for the discharge of the jury, if any, 
creates a conclusive presumption that no such necessity existed 
as would warrant the discharge of the jury and that the failure 
of the record or adjudication to set forth the consent of the 
prisoner warrants the conclusive presumption that the prisoner 
did not consent thereto. 
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The general rule of law on this proposition is found in 
Bishops Work on Criminal Law (vol. 1, 9, ed., sec. 1036, page 
767): 

In principle, the doctrine is as follows: Whenever, either 
in a felony or a misdemeanor prosecution, the court dis¬ 
covers anything, which will render a verdict against a 
prisoner void, or subject to be averted by him, or will render 
it impossible that a verdict will be reached, anything, in 
other words, establishing that no “jeopardy” is attached 
to the prisoner, and that any further progress in the trial 
will be fruitless, may adjudicate, put the adjudication on 
record, and discharge the jury. Then, the prima facie 
“jeopardy” appearing of record, matter nullifying it will 
appear also, and defendant will be properly held for fur¬ 
ther prosecution, but if “ jeopardy” ■ is disclosed in the 
record, without the nullifying matter, the defendant may 
claim to be discharged and be exempt from further prose¬ 
cution for the same offense. 

% 

The case of the Commonwealth v. Fitzpatrick (121 Pa., 109), 
cited above, clearly establishes the principle above enunciated 
by Bishop as the law of the State of Pennsylvania and is upheld 
and sustained by other decisions, including those of the Su¬ 
preme Court of the United States. In that case the jury had 
been deliberating on the verdict for some hours and did not 
seem to be able to agree. The end of the term was at hand and 
the court, without the consent of the accused, discharged the 
jury. The appellate court held that such discharge of the jury 
was not at all necessary from the facts stated in the record, 
holding: that when the jury is discharged the reason for the 
discharge must appear on the record, and that the failure of 
the court to set forth on the record the reason for the discharge 
of the jury, also the prisoner’s consent, when the record shows 
the impanelling and swearing of the jury, entitles the accused 
to an acquittal on the indictment on the theory that he has 
been once in “jeopardy” and specifically holding that when the 
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record fails to show the reason for the discharge of the jury, or 
the consent of the prisoner, sufficient reason for the. discharge 
of the jury will not be presumed, or assumed, the court saying: 

The serious illness or insanity of defendant, and illness, 
or insanity of judge or jurors engaged in trial, have been 
held to indicate necessity for withdrawal of a juror or 
postponement of the trial, and it is not difficult to imagine 
other cases in which a similar holding should be had. 

In this case, however, we take judicial notice of the fact 
that Lackawanna County constitutes a judicial district, 
with a president and additional law judge. The adjudica¬ 
tion does not suggest any reason why the term, should not 
have been extended, and we assume there was none, there 
was, therefore, no case of necessity presented hy the facts 
stated in the adjudication, nor did the judge undertake to 
put a finding of such necessity in the record. 

So in the case at bar. The adjudication or record sent here 
by the Governor of the State of Pennsylvania, with a request 
that appellant be extradited to that State, setting forth the im¬ 
panelling and swearing of a jury and an admission of the prose¬ 
cuting attorney of its discharge: did not suggest any reason 
why the case could not have been tried, <( and we assume there 
was none” 

There is, therefore, no case of necessity presented by the facts 
stated in the adjudication, nor did the learned judge undertake 
to put a finding of sucli necessity upon the record. The adjudi¬ 
cation does not suggest that the prisoner consented to the dis¬ 
charge of the jury and we assume that he did not consent. The 
learned judge did not undertake to put a finding of such con¬ 
sent upon the record. The Pennsylvania court in the above 
case when commenting on the adjudication or record went on 
to say: 

This order was a mistake. . . . 
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So, in the instant case, the order, or adjudication, or record, 
failing to. show any necessity for the discharge of the jury, and 
failing to show the consent of the prisoner to that discharge is 
a mistake. But the court in the Pennsylvania case held: 

There may be room to doubt the wisdom of the constitu¬ 
tional provision in the present form, but there is no room 
for discussion as to its effect. The justice of sustaining a 
plea of former acquittal or conviction is unquestioned, and 
unquestionable, but a plea of once in “jeopardy” stands 
on narrower, more technical, and less substantial ground. 
It alleges, only that there might have been a conviction, or 
an acquittal, if the judge trying the case had not made a 
mistake in law which prevented a verdict. It is of no con¬ 
sequence how many mistakes he made if the trial resulted 
in a conviction, the mistakes can be corrected on a writ 
of error and the defendant tried over again, hut if the 
mistake results in closing a trial without verdict, this is 
remediless. The court that made it cannot correct it. The 
proper court of review cannot correct it, the consequence 
is that the defendant charged with taking the life of a 
fellowman goes out of court and out of the reach of justice, 
because of a mistake in law, made after an honest and 
painstaking effort to do right. Such w T as the case of Hillan 
v. Commonwealth. Such is this case, but the constitutional 
provision is plain, and its endorsement by the courts has 
been uniform. # 

So, in the case at bar, the failure of the court to show the 
necessity for the discharge of the jury, if such necessity there 
was, and the failure of the court to show the consent of appel¬ 
lant, if such consent there was, is a mistake, and a mistake 
which prevented a verdict and the consequence is that the ac¬ 
cused, charged with crime, goes out of the court as free as if 
acquitted. 

The case of Hines v. The State (24 Ohio State, 134), quoted 
hereinbefore in this brief, likewise holds; (page 139 of the 
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opinion) that a prima facie case of jeopardy made out on a 
record by a showing of the impanelling and swearing of a jury 
without negative matter establishing necessity for the discharge 
of a jury, entitles the prisoner on a plea of former “jeopardy” 
to a discharge, the court in that case saying: 

Where the record shows that a jury was duly impanelled 
and sworn, to try a prisoner upon a plea of “not guilty” 
to a good and sufficient indictment, and that the jury was 
afterward, but before a verdict, discharged, without the 
consent of the defendant, it must also show the necessity 
for such discharge; otherwise the defendant will he ex- 
onorated from liability to further answer to the indictment. 

And to like effect, and stronger, if possible, on this point, is 
the case of Dobbins v. The State (45 Ohio State, 493): 

To justify holding accused for trial after such dis¬ 
charge the record must show that an obstacle which the law 
will recognize as necessity did in fact exist, engage the at¬ 
tention of the court, and that the order was passed thereon 
and was the result of consideration and decision; but it 
need not show all the facts. . . . 

And in the case of Poage v. The State (30 Ohio State, 230), 
in considering this question the court at page 240 of its opinion 
says : 

That the reason for the discharge ought to appear in the 
record seems to be generally supposed since we find them 
thus stated in all reported cases we have examined, but 
in the present case it is unnecessary for us to say what we 
would do were the record silent as to reasons. Such a case 
would present the question whether a court of error ought 
not to presume existence of such reasons. 

Here, however, we have reasons stated, and consequently 
no room for presumption. We are, therefore, to decide 
wpon the facts as they appear, whether the case was one in 
which the court could , in exercise of legal discretion, die- 
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charge the jury. If we find no case arose for the exercise 
of discretion, it will be necessary to enquire whether w r e 
have any pow’er to review’ the exercise of legal discretion. 

For w’hat reasons were the jury discharged? Because 
they could not agree? The record does not say so. Be¬ 
cause one of them w’as unqualified? No such fact w’as 
found by the court. The only reason was that the judge 
received a note from some one, it does not appear w’hom, 
saying the jury could not agree, and that one of them, 
whose name is not given, was not a naturalized citizen. 

They were thereupon brought into court and without 
further inquiry being made, as to w’hether they had agreed 
or could agree, or w’hether any one of them lacked necessary 
qualifications, and without any statement whatever by them 
to the court, they were discharged. It was not even as¬ 
certained that any one of them was unqualified, and the 
presumption, therefore, is that they were qualified. It 
does not appear that they deliberated long or that there 
w’as any good reason to believe they were unable to agree. 
No assent to their discharge was given by the prisoner. 
It is not shown that he was even cognizant of the cause of 
their dismissal. In a word, the only grounds for the dis¬ 
charge that are found in the record is the uncertified state¬ 
ment of an anonymous note. Now r it does seem to us that 
this w’as not a case for the exercise of that delicate and 
highly important trust that only exists in cases of extreme 
and absolute necessity; and that w T ere we to sanction what 
was here done it would allow’ a judge an absolute and un¬ 
controllable exercise of legal discretion. 

The record in the case at bar, upon w’hich this court is 
judge, whether appellant by reason of the impanelling of and 
swearing of the jury, and the subsequent discharge thereof has 
been once in “jeopardy” for the charge set forth in the indict¬ 
ment upon which it is sought to extradite him is certainly, in 
respect to the reasons for the court’s action in discharging the 
jury, much more vague than was the record in the above cited 




case. In this case the record shows no reason at all for the 
discharge of the jury. Like the case cited, it does not even 
show whether appellant was even consulted with reference to 
the discharge of the jury, and utterly fails to show any consent 
on his part, or that he was even cognizant of the reasons or 
cause of the jury’s discharge. In the words of the above de¬ 
cision : 

For what reasons were the jury discharged? “Because 
one of them was unqualified? No such facts were found 
by the court.” 

There is no reason at all and in line with the above decision 
and the general authorities this court must conclusively 
presume, in the absence of a direct showing in the record that 
the court had no reason and that no necessity existed for the 
discharge of the jury. 

No other conclusion can be drawn in law from the failure of 
the record to show the consent of the appellant to the jury’s 
discharge than that he did not consent to it. The words of the 
court, in the above cited case, are: 

It does not seem to us that this was a case for the ex¬ 
ercise of that “delicate and highly important trust” that 
only exists in cases' of extreme and absolute necessity. 

The jury was impanelled and sworn to try appellant on the 
very indictment for trial upon which it is now sought to ex¬ 
tradite him and the very record upon which the Governor of 
the State of Pennsylvania issued a requisition for his extra¬ 
dition, the very record upon which the appellant was put on 
trial in the court below. The record upon which he is now 
before this court, conclusively establishes, by showing the im¬ 
panelling and swearing of a jury, and by statement of the 
prosecuting attorney of Sullivan County that this jury was dis¬ 
charged, that appellant has been acquitted in law. The record 
fails to show any reason for the discharge of the jury. The 
record, therefore, taken at its best, on its face, shows conclu- 
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sively that appellant has been in law acquitted of the very 
offense for which it is now sought to extradite him. Can it 
then be said wdth any reason or common sense that on the 
requisition papers appellant now r stands charged in the State 
of Pennsylvania with the commission of crime upon wdiicli 
charge he can be tried if extradited to the State of Pennsyl¬ 
vania? If the impanelling and swearing of the jury, and its 
subsequent discharge without reason or without the consent of 
the prisoner, constitutes former “jeopardy,” then on the face 
of the papers sent here by the Governor of the State of Penn¬ 
sylvania and for the very crime, or charge of crime, for w T hich 
he seeks to extradite him, appellant stands acquitted. This 
being so, there is, therefore, no charge, much less a substantial 
charge of crime made against appellant in the requisition 
papers, and no requisition for the extradition of appellant 
should ever have been issued by the Governor of the State of 
Pennsylvania. The courts w r ill not try moot questions or do 
negatory acts. 

If there is in the requisition papers no charge of crime made 
against appellant then it is absurd to argue, that to extradite 
him to the State of Pennsylvania would be lawful. The law 
fundamentally requires that before extradition can issue the 
court to whom the appeal is made by a Writ of Habeas Corpus 
must satisfy itself, or this court on appeal, must be satisfied, 
that the requisition papers set forth a substantial charge of 
crime upon which appellant can be tried, if extradited. Cer¬ 
tainly these papers then, if they do establish a case of former 
“jeopardy,” cannot be said to set forth a substantial charge of 
crime upon which appellant can be tried if extradited. 

IF A CASE OF FORMER “JEOPARDY” IS MADE OUT, 
THE PLEA THEREOF SET OUT IN APPELLANT’S 
AMENDMENT TO HIS PETITION FOR A WRIT OF 
HABEAS CORPUS IS A BAR TO HlS EXTRADI¬ 
TION. 

Whether or not a plea of former “jeopardy” is a bar to ex- 
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tradition and is a good plea in defense thereto, when the appel¬ 
lant is claiming theretofore to have been put in “jeopardy” 

* * 

for the same offense in another prosecution and on another 
indictment in the demanding state we are not called upon here 
to consider. 

In urging a plea of former jeopardy as a bar to extradition in 
this case, we are not met with the usual propositions arising 
on such a plea. The appellant is not claiming that he has been 
tried on a similar offense or on another indictment. If such 
were his plea we might readily concede that it should be raised 
in the State of Pennsylvania. The most appellant urges here 
is that on the papers sent here by the State of Pennsylvania he 
is not charged with commission of any criminal offense in that 
State and that these very papers affirmatively show and establish 
that appellant in law has been acquitted of the offense for the 
commission of which it is sought to extradite him to the State 
of Pennsylvania for trial. 

I 

HE HAS IX LAW OX THE VERY PAPERS OX WHICH 
IT IS SOUGHT TO EXTRADITE HIM STOOD HIS 
TRIAL. THE STATE OF PEXXSYLYAXIA 
HAS HAD ITS DAY IX COURT, JUSTICE HAS 
BEEX SATISFIED, AXD THE STATE OF PEXX- 
SYLVAXIA, MIXDFUL AS IT MUST BE OF THE 
PROVISIOXS OF OUR FEDERAL COXSTITUTIOX, 
AS ALSO OF THE PROVISIOXS OF THE BILL OF 
RIGHTS OF THAT STATE, CAXXOT DO OTHER¬ 
WISE THAX COXCLUDE, XOR CAX THIS COURT 
DO OTHERWISE THAX COXCLUDE, THAT THE 
APPELLAXT HAS BEEX, IX LAW, ACQUITTED 
BY A JURY OF THE VERY OFFEXSE FOR TRIAL 
UPOX WHICH IT IS SOUGHT TO EXTRADITE 
HIM. 

This contention of the appellant is conclusive, not upon testi¬ 
mony, not upon records of the State of Pennsylvania, but upon 
the very papers upon which it is sought to extradite him. That 
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he is a fugitive from justice cannot possibly be drawn from 
the requisition papers in their entirety and this being so be 
cannot be extradited to the State of Pennsylvania. 

We are willing to grant that had it been appellant’s conten¬ 
tion that he had been tried or arraigned on a similar indictment, 
charging substantially the same crime, in the State of Penn¬ 
sylvania, and had been acquitted or convicted, and that he was 
therefore, not a fugitive from the justice of the State of Penn¬ 
sylvania, that such a plea would be bad in substance and would 
not be a bar to extradition, and that the trial court could not 
entertain proof to that effect in support of hi3 contention that 
he was not a fugitive from justice, but again we reiterate such 
is not our case. We stand as the Government must stand on 
the extradition papers sent here from the State of Pennsylvania. 
They, on their face, by showing that appellant has been dis¬ 
charged and acquitted on the very indictment upon which it is 
sought to extradite him, conclusively establish that he is not a 
fugitive from justice. 

* 

If, as a matter of law, he has been acquitted of the very 
offense upon which it is sought to extradite him, and if such 
acquittal is apparent upon the face of the papers sent here from 
the State of Pennsylvania, then upon which possible theory, 
or for the trial of what crime is it sought to extradite him to 
the State of Pennsylvania? For what purpose is he being 
extradited? From what charge of crime has he fled? What 
makes him a fugitive from justice? This court must decide 
this appeal upon the requisition papers sent here by the State 
of Pennsylvania. Do they show a substantial charge of crime 
against the appellant in the State of Pennsylvania? If they 
show he has been acquitted can they possibly show such a 
charge of crime ? Is appellant a fugitive from the justice from 
the State of Pennsylvania? In what respect, or for what pur¬ 
pose, or on what charge can he be held to be a fugitive from 
justice, on the requisition papers before this court, if he has 
been in law acquitted of the very charge of crime set forth in 
them ? 
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II 

APPELLANT IS NOT A FUGITIVE FROM THE JUS¬ 
TICE OF THE STATE OF PENNSYLVANIA. 

As noted hereinbefore, if the requisition papers are regular 
on their face and a substantial charge of crime made out by 
them against appellant, the next question for the decision of 
this court is: 

Is this appellant a fugitive from the justice of the State of 
Pennsylvania? 

WHAT IS A FUGITIVE FROM JUSTICE ? 

A person who commits a crime within a state, and with¬ 
draws himself from such jurisdiction without waiting to 
abide the consequences of such action must be regarded as 
a fugitive from the justice of the state whose laws he has 
infringed.. Any other construction would not only be in¬ 
consistent with good sense and with the obvious import of 
the word to be interpreted in the context in which it stands, 
but would otherwise destroy for most practical purposes 
the efficiency of the entire constitutional provision. 

The above is quoted with approval by Supreme Court U. S. 
in Appleyard v. Massachusetts State, 203 U. S., 222, and is 
the case of Voorhees, 32, N. J., L. 141, 150. 

If the above definition of a fugitive from justice, taken from 
the Supreme Court of the United States, exempts as a fugitive 
from justice, one who has abided in the jurisdiction of the abid¬ 
ing state, a sufficient time or all the time in which “he can 
successfully be prosecuted” then one who has remained in the 
state and abided the consequences of the criminal act with 
which he is charged cannot be regarded as a fugitive from the 
justice of the state if he thereafter departs. Fugitivity pre¬ 
sumes that there is a charge of crime, existing against he who 
is sought by extradition, in the state demanding him. If there 
is no such charge of crime against him then he cannot be said 
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to be a fugitive from the justice of that state, because the 
justice of that state does not want him. If then, as a matter 
of fact, and a matter of law, the appellant herein has been 
acquitted of the offense sought to be charged by the indictment 
sent here by the State of Pennsylvania as a part of the requi¬ 
sition papers herein, then he cannot be said to be, nor is he, 
in fact, a fugitive from the justice of the State of Pennsylvania. 
If he has, in law, been acquitted of that charge, justice has been 
satisfied, and justice having been satisfied, he has “abided the 
consequences” of his act. He has been acquitted. Whether 
acquitted by a jury of his peers, or acquitted by the 5th Amend¬ 
ment to our Constitution, it matters not. From the definitions 
of the Supreme Court of the United States, of a fugitive from 
justice, it is only imperative and necessary that he remained 
within the State of Pennsylvania to abide, and in fact, did 
abide the consequences of the criminal act with .which he is 
charged. 

How can a man be a fugitive from justice if there is no charge 
of crime against him? How can there be a charge of crime 
against a man who has been acquitted in law of the only of¬ 
fense with which he ever stood charged ? It takes no authority, 
nor does it need argument, to establish that the appellant is 
not a fugitive from the justice of the State of Pennsylvania, 
if as a matter of law he has been acquitted of the offense upon 
which it is sought to extradite him. 

OTHER ASSIGNMENTS OF ERKOR 

The remaining assignments of error (record, page 14), more 
particularly numbers 4, 5, 6, 7, 11 and 12 thereof, have been 
treated generally and sufficiently under the first assignment of 
error, as above, for that they are all in a specific way collateral 
to the subject-matter discussed under the first assignment of 
error; and we are content to rest the remaining assignments of 
error on the argument of authorities hereinbefore recited, and 
submit that the order of the lower court sustaining the demurrer 
of appellee to the amendment to the original petition to the 
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Writ of Habeas Corpus should be reversed, and that because 
of the showing of former “jeopardy” made on the requisition 
record of the Governor of the State of Pennsylvania, that the 
decree of the lower court dismissing the petition and Writ of 
Habeas Corpus should be reversed and appellant, on mandate 
of this court, set at his liberty. 

Respectfully submitted, 

R. H. McNEILL, 

JOHN W. MAHLER, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1926 


No. 4474 (Special Calendar) 

Thomas F. Barrett, appellant 

v. 

J. Brady Bigger, Agent of the State of Penn- 

sylvania, appellee 


BRIEF OF APPELLEE 


HISTORY OF THE CASE 

The appellant, Thomas F. Barrett, was appre¬ 
hended and arrested in the District of Columbia, 
on a warrant of the Supreme Court of the District 
of Columbia, and held to answer to the requisition 
of the Governor of the State of Pennsylvania, 
which asked that he be delivered to that State as 
a fugitive from the justice thereof, there to answer 
on trial an indictment found against him charging 
the crime of “ obtaining money under false pre¬ 
tenses.” 

* 

The appellant appeared for hearing, on the req¬ 
uisition papers, before the then Acting Chief Jus¬ 
tice of the Supreme Court of the District of Colum- 

15563—26 (1) 
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bia, and, conceding his identity, was, by order of the 
said Acting Chief Justice, delivered to the appellee 
herein, as the agent of the State of Pennsylvania, 
for transportation to that State. 

While in the custody of appellee and before ex¬ 
tradition a petition for a Writ of Habeas Corpus 
was filed and a writ thereon issued commanding ap¬ 
pellee, in response thereto, to produce appellant be¬ 
fore that court, together with the cause of his de¬ 
tention. 

Appellant was released, on bond, and on the sec¬ 
ond day of November, 1925, appellee filed his an¬ 
swer to the petition and the return to the Writ of 
Habeas Corpus. (R. p. 5.) 

On the 11th day of January, 1926, with leave of 
court first had, appellant filed an amendment to his 
original petition for the Writ of Habeas Corpus 
(R. p. 6) to which said amendment to the petition 
appellee filed a demurrer (R. p. 8) and the cause 
came on for the hearing on the 12th day of Janu¬ 
ary, 1926, on the original petition, the amendment 
to the petition, the demurrer of appellee, and an¬ 
swer of appellee to the original petition for Writ 
of Habeas Corpus. 

The demurrer to the amendment to the petition 
was sustained by the court with an exception to 

appellant, and after hearing on the original peti- 

* » # 

tion and return thereto, the court ordered the peti¬ 
tion dismissed, the writ quashed, and appellant) 
remanded to the custody of appellee as agent of 
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the State of Pennsylvania. (Re. p. 8.) From this 
order the present appeal has been duly prosecuted 
to this court and appellant admitted to bail in 
the sum of $5,000 notwithstanding the record in 
the requisition proceedings before the court, show¬ 
ing that appellant’s bond in the sum of $10,000 stood 
forfeited against him in the court of the State de- 

r 

manding him for trial. 

ANSWER OF APPELLEE TO FIRST ASSIGNMENT OF ERROR 

In the amendment to the petition, the appellant 
sought to raise the issue of former jeopardy ip a 
Habeas Corpus proceeding. The courts are uni¬ 
form in holding that former jeopardy or any other 
defense to a criminal action, is not cognizable by a 
court in a Habeas Corpus proceeding, the view be¬ 
ing that former jeodardy is sloely a matter of de¬ 
fense to be interposed on the actual trial in the de¬ 
manding State. 

There are submitted herewith certain authorities 
sustaining the proposition of law as enunciated 
above. 

Where the requisition papers are regular, the 
only evidence admissible is such as tends to show 
that accused was not in the demanding State at the 
time of the alleged crime. Ellison v. Splain, 49 
App. D. C. 99. 

The defense of former jeopardy is a plea to be 
interposed on trial of a criminal cause. Miller v. 
United States, 41W. L. R. 718. 
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Habeas Corpus is a civil and not a criminal pro¬ 
ceeding and is administered by a court of common 
law. Goldsmith v. Valentine, 36 App. D. C. 63. 

In Habeas Corpus proceedings, for the discharge 
of appellant, held under a requisition demand from 
another state, the court below can not consider mat¬ 
ters of defense to the indictment. Depoilly v. Con- 
nor, 28 App. D. C. 324. 

Habeas Corpus is not a proper proceeding to try 
the question of alibi or any question as to the guilt 
or innocence of the accused. * * * The ques¬ 

tion of procedure under the indictment is one for 
the courts of the State where it was found. The 
courts of that State would undoubtedly protect her 
in the enjoyment of all her constitutional rights. 
These are matters for the trial court of the demand¬ 
ing State and are not to be inquired of on this writ. 
Munsey v. Clough, 196 U. S. 364. 

The proceeding of Habeas Corpus is “to be kept 
within narrow bounds, not less for the protection 
of the liberty of the citizens than in public interest; 
when the extradition papers required by the statute 
are in the proper form, the only evidence sanctioned 
by this court as admissible on such a hearing, is such 
as tends to prove that the accused was not in the de¬ 
manding State at the time the crime is alleged to 
have been committed; and frequently and emphati¬ 
cally that defenses can not be entertained on such 
a hearing, but must be referred for investigation to 
the trial of the case in the courts of the demanding 
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State.” Biddinger v. Comm, of Police, 245 U. S. 
128. 

The discharge of the jury in a criminal case on 
Sunday is unlawful and thereby equivalent to an 
acquittal, but it will not entitle defendant, after¬ 
wards committed on a judicial day for further trial, 
to discharge on Habeas Corpus, since the unlawful 
discharge of the jury does not divest the trial court, 
where the question of former jeopardy must be de¬ 
termined, of jurisdiction. Hovey v. Sheffner, 93 
Pac. 305,15 L. R. A., N. S. 237. 

The court will not, in Habeas Corpus, consider 
the sufficiency of facts relied on as evidencing for¬ 
mer jeopardy, since former jeopardy is a matter 
which should be specially pleaded in a court hav¬ 
ing jurisdiction of the second or last prosecution. 
In re Bogart, Fed. Case No. 1596. 

In the celebrated Harry Thaw case, the United 
States Supreme Court said: 

“The most serious argument on behalf 
of Thaw is that if he was insane when he con¬ 
trived his escape (from an insane asylum), 
he could not be guilty of crime; while if he 
was not insane, he was entitled to be dis¬ 
charged; and that his confinement and other 
facts scattered through the record require 
us to assume he was insane. But this is not 
Thaw’s trial. In extradition proceedings, 
even when, as here, a humane opportunity 
is afforded to test them of Habeas Corpus, 
the purpose of the writ is not to substitute 
a judgment of another tribunal upon the 
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facts or the law of the matter to be tried. 
The Constitution says nothing about Habeas 
Corpus in this connection, but peremptorily 
requires that upon proper demand, the per¬ 
son charged shall be delivered up to be re¬ 
moved to the State having jurisdiction of 
the crime. * * * The constitutionally 

required surrender is not to be interfered 
with by the summary process of Habeas 
Corpus, upon speculations as to what ought 
to be the result of a trial in the place where 
the Constitution provides for its taking 
place.’’ Drew v. Thaw, 235 U. S. 432. 

The facts as indicated in the record before this 
court do not make out a case of former jeopardy. 
The insistence of appellants that Barrett is en¬ 
titled to the defense of former jeopardy is predi¬ 
cated solely on a copy of the Pennsylvania court’s 
docket entries attached to the requisition papers 
in this cause. Such a basis for a claim of former 
jeopardy necessarily is flimsy, even if the facts 
were clear. But, even an examination of the en¬ 
tries appearing in the requisition papers discloses 
that appellant perhaps has unwittingly concealed 
those entries on the record that clear up his case. 

The requisition papers contain, perhaps as sur¬ 
plusage, for it hardly was needed in a proceeding 
of this character, a record of the docket entires of 
the Sullivan County Court which had jurisdiction 
of the appellant’s case. On page 4 of such docket 
entries, under date of September 8, 1921, there 
appears the bare statement: “Jury called and 
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sworn.” On that, and that alone, rests the con¬ 
tention of appellants that Barrett formerly was 
in jeopardy in the State of Pennsylvania and now 
is not liable to return on the demand made by the 
Governor of Pennsylvania. However, an exami¬ 
nation of pages 4 and 5 of the record hereinbefore 
referred to reveals not only that a jury was called 
and* sworn on September 8, 1921, but that subse¬ 
quently the following took place: 

September 9th, 1921, Recognizance of T. 
F. Barrett, Defendant, dated, taken, ac¬ 
knowledged and subscribed in Open Court 
before Andrew B. Smith, P. J., 34 Judicial 
District of Pennsylvania, Specially Presid¬ 
ing, September 9, 1921, in the sum of Ten 
Thousand Dollars, with the National Surety 
Company as Surety, conditioned for the Ap¬ 
pearance of Defendant on the 3rd Monday 
of November, 1921, filed. (See Files.) 

September 9, 1921, Order Striking off 
Forfeiture of Recognizance filed. (See Files 
and C. M. B. No. 10, page —.) 

Now, September 9, 1921, the Defendant 
in the above cases, having appeared, and hav¬ 
ing entered into his Recognizance in the sum 
of Ten Thousand Dollars, conditioned for 
his Appearance at November Sessions, 1921, 
the forfeiture of the former Recognizance 
heretofore entered, to wit, on June 16th, 
1921, is hereby stricken from the record, 
By the court. Andrew B. Smith, P. J., 34th 
Judicial Dist. of Pa., Specially Presiding. 
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Sep. 9, 1921, coni' d to Nov. Sess. 1921, 
on request of Dft., consented to by Dist. Atty., 
Prosecutor and Private Counsel. (See 
Trial List No. 5, page 69.) 

Nov. 22, 1921, Deft, being called and not 
appealing, his bail called in Open Court, 
defts. Recognizance is forfeited to be re¬ 
spited on his renewing his Bail at or before 
next Term; and the case is continued \& 
Capias awarded for Deft. By the Court. 
(See Trial List No. 5, page 73.) 

March 22, 1922, case called and Deft, not 
appearing the case is continued until next 
Term and a capias is ordered, for his arrest. 
By the court. (See Trial List No. 5, page 
98.) 

And the record shows that the case has been con¬ 
tinued from time to time since the last entry by 
agreement. 

It therefore appears from the foregoing that 
after a jury was sworn the cause was continued 
until a later session of Court on request of the de¬ 
fendant himself, and that on the date set for trial 
he did not appear and bond was forfeited. Ob¬ 
viously, with nothing further appearing in the rec¬ 
ord, that would preclude any claim of former 
jeopardy on his part. 

And, although it may be burdensome to this 
Court to suggest further argument along this line, 
it may be stated that the 10th Section of Article 
I of the Constitution of Pennsylvania, providing: 

No person shall, for the same offense, be 
twice put in jeopardy of life or limb. 
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has been applied by the courts of Pennsylvania 
only to capital cases. (Pepper v. Lewis, 34 Pa. 
Digest 64.) 

The leading Pennsylvania case on the subject of 
former jeopardy is McCreary et ai. v. Common¬ 
wealth, appearing in 29 Pa. St. Reps, at page 323. 
In this opinion it was said: 

More than a century has passed, and not an 
instance in the judicial history of this com¬ 
monwealth has been shown or cited, where, 
in a case not capital, the discharge of a jury, 
because they could not agree, operated as a 
discharge of the prisoner. This is strong 

PROOF OF THE UNDERSTANDING OF THE COURTS 
THAT THE PROVISION OF THE CONSTITUTION IS 
NOT TO BE APPLIED EXCEPT IN CASES WHERE 
THE LIFE OF THE OFFENDER HAS ONCE BEEN 
PLACED IN JEOPARDY. THIS CONSTRUCTION IS 
HIGHLY NECESSARY FOR THE PROTECTION OF 
THE COMMUNITY. THE GUILTY HAVE NO 
RIGHT TO COMPLAIN AND IT WILL NOT INJURE 
THE INNOCENT. 

This clause applies only to cases of felonies with 
death punishment and not to crimes of inferior 
grade such as adultery. Commonwealth v. Reese, 
22 Pa. C. C. 411. 

ANSWER OF APPELLEE TO SECOND ASSIGNMENT OF ERROR 

The second assignment of error relied upon by 
appellant asserts that appellant is not a fugitive 
from justice. This very court and the Supreme 
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Court of the United States have been explicit in 
defining a fugitive from justice: 

To be a fugitive from justice within the 
meaning of Section 5278, Revised Statutes, 
it is not necessary that accused should have 
left demanding state after indictment found 
or for the purpose of avoiding prosecution, 
but that when he is sought to answer for the 
offense he has left the jurisdiction and is 
found within the jurisdiction of another 
state.” Depoilly v. Palmer, 28 App. D. C. 
324. 

To be a fugitive from justice, it is not 
necessary that the party charged should 
have left the state after indictment found, 
or for the purpose of avoiding prosecution, 
anticipated or begun, but simply that hav¬ 
ing, within the state, committed that which 
by its laws constitutes a crime, he has left 
its jurisdiction and is to be found within 
the territory of another state.” Roberts v. 
Reilly, 116 U. S. 80, and Appleyard v. Mas¬ 
sachusetts, 203 U. S. 222. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney, 

Neil Burkinshaw, 

Assistant United States Attorney, 

Attorneys for Appellee . 
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